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CURRENT TOPICS 


Lord Cohen 

THE succession of LorpD COHEN to the vacancy in the 
Law Lords created by the appointment of Lorp Simonps 
as Lord Chancellor is a well-merited promotion to a brilliant 
lawyer. His work as chairman of the commission which 
resulted in the Companies Act, 1947, a statute which closely 
followed the commission’s recommendations, earned universal 
admiration, and his more recent activity as chairman of the 
Roval Commission on Awards to Inventors has been thorough 
and able. Last year it was announced that he would be 
chairman of the Royal Commission on the Taxation of Profits 
and Income. Lord Cohen took silk in 1929 and became a 
judge of the Chancery Division in 1943. In 1946 he was 
promoted to the Court of Appeal. 


Sir Henry Nazeby Harrington 

Tue death at the age of sixty of Sir HENRY NaAzEBy 
HARRINGTON, Solicitor to the Board of Customs and Excise, 
which was briefly announced in our columns last week, 
has deprived the country of an outstanding public servant. 
After taking his degree at Merton College, Oxford, he was 
articled to the clerk of the Birkenhead Justices and, while 
articled, he was mobilized from the reserve of officers and 
went with the British Expeditionary Force to France in 1914. 
In 1917 he sesumed his studies and worked for a time with 
Joynson-Hicks & Co. Admitted as a solicitor in 1920, he 
became a professional legal clerk with the Board of Customs 
and Excise. In 1944 he succeeded Sir Alfred Brown as 
Solicitor to the Board. He was knighted in 1947. Sir William 
Croft, writing in The Times of 7th November, described him 
as ‘‘a very happy example of the way in which professional 
knowledge and judgment can be enhanced by personal gifts. 
In recent years he had devoted himself unsparingly, too 
unsparingly perhaps, to the work of preparing for the con- 
solidation of the many enactments relating to Customs and 
Excise and, when in due course the result is placed upon the 

statute book, that will be his monument.”’ 


Service of Writs on Limited Companies by 
Registered Post 

AN important decision reversing a settled practice was 
made on 8th November by Devin, J. In 7.0. Supplies 
(London), Ltd. v. Jerry Creighton, Ltd., reported at p. 730, 
post, Master BuRNAND had held that a writ served by 
registered post on a limited company was not properly served 
and that a judgment signed and an execution issued in the 
action should be set aside. Section 437 (1) of the Companies 
Act, 1948, provides that ‘‘a document may be served on a 
company by leaving it at or sending it by post to the registered 
office of the company.’ The practice since 1883 was stated 
to be that service by registered post in such circumstances 
was bad. The word “ post,’ his lordship held, was wide 
enough to cover both registered and ordinary post. He 
held, however, that the judgment should be set aside on 
terms, as the defendants’ affidavit disclosed a prima facie 
defence to the action. 
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Continuance of Emergency Legislation 

A MEMORANDUM presented to the Commons on 6th November 
(Cmd. 8391) states that on 10th December, 1951, certain 
emergency enactments and Defence Regulations will come 
to an end unless continued in force by Orders in Council. 
These are the Supplies and Services (Transitional Powers) 
Act, 1945, and the Defence Regulations kept in force by that 
Act and by the Emergency Laws (Continuance) Order, 1950 ; 
certain enactments in Pt. I of the Emergency Laws Act, 
1946, and certain temporary provisions in s. 49 of the Patents 
Act, 1949, and Sched. I to the Registered Designs Act, 1949. 
Motions for addresses to continue in force these enactments 
approved by the Commons. on 
The first motion proposes that the Supplies 
This will keep 


and regulations were 
14th November. 
and Services Act be continued for one year. 
in force the following regulations: the Defence (General) 
Regulations, 1939, regs. 46, 464, 47AE, 47BB, 47c, 49, 50, 504, 
1, 514, 51B, 51c, 53, 54, 544, 54B, 55, 55AA, 55AB, 55D, 55E, 
5F, 56, 56A, 56AB, 57D, 58A, 58AA, 58AE, 59, 60, 60A, OOAA, 
60BA, 60CAA, 60D, 60H, 60), 60M, 62, 624A, 62AA, 62B, 68, 684, 
68AA, O8AB, 68B, 68BB, 68cB, 70, 70A, 72, 76A, 77, 78, 79CA, 
80B and 82 to 105, the Defence (Encouragement of Exports) 
Regulations, 1940, the Defence (Finance) Regulations, 
1939, regs. 1, 1A, 1B, 2A, 5A, 6, 7, 7AA, 7AB, 8, 9, 9A, 9B, 
10 and 11, the Defence (Recovery of Fines) Regulations, 
1942, regs. 3 (3), 12, 13, 14 and 15, and all the regulations 
except reg. 14 of the Defence (Price Control) Regulations, 
1945. The continuation of the Supplies and 
Act will have three other results. By virtue of s. 5 (5) 
of the Act it will extend for one year the period for 
which requisitioned land can be retained; by virtue of 
s. 6 of the Act it will extend for one year certain of the powers 
of the Minister of Supply ; and by virtue of s. 2 (4) of the 
Supplies and Services (Defence Purposes) Act, 1951, it will 
extend for one year the power conferred by that section on 
the Minister of Transport to stop up or divert highways for 
The second motion proposes to continue in 


wm wn 


Services 


defence purposes. 
force for one year certain Defence Regulations which have 
effect under the Emergency Laws Acts, 1946 and 1947. 
The third motion provides for the continuation for one year of 
three provisions contained in Pt. I of the Emergency Laws 
Act, 1946. The remaining two motions provide for the 
continuation for one year of certain temporary provisions 
relating to patents and registered designs which are now 
contained in s. 49 of the Patents Act, 1949, and para. 4 of 
Sched. I to the Registered Designs Act, 1949. 


The Stop List 

THE British Motor Trade Association is nowadays strenuously 
engaged in preventing dealers selling newcars at more than list 
price. There was a strange echo from far-off days this week, 
days when the Association was anxious to prevent new cars 
being sold for /ess than list price. On 8th February, 1925, at 
Devon Assizes, Mr. R. I. DENYER was convicted of demanding 
money with menacesand sentenced to one day’simprisonment. 
His offence was that, as Stop List Superintendent of the Asso- 
ciation, he hadwritten on its behalf to a dealer offering him the 
alternative of being put on the stop list, or of paying to the 
Association £250 and publishing in a trade journal an under- 
taking to observe the protected price lists. Ina very strong 
judgment, Lord Hewart, L.C.J., affirmed the conviction, 
dismissing peremptorily the argument that because the 
Association had the legal right to put a dealer’s name on the 
stop list, it had the legal right to demand money as the price 
of not doing so, saying: “It is an excuse which might be 
offered by blackmailers to an indefinite extent.’’ In Hardie 
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and Lane, Ltd. v. Chilton and Others (1928), 44 T.L.R. 
470, the Court of Appeal stated, per Scrutton, L.J.: ‘‘ The 
case of R. v. Denyer was wrongly decided ... I cannot under- 
stand the Lord Chief Justice}. The blackmailer is demanding 
money in return for a promise to abstain from making public 
an accusation of crime... How can this be analogous to 
proposing not to doa thing which you have a legal right to do, 
if money is paid to you? ”’ Following on these strictures, 
the Lord Chief Justice in 20 Cox C.C. 185, made a public 
statement: ‘‘ It may be well, therefore, to make it clear, for 
the purposes of the criminal law, that unless and until the 
decision in 2. v. Denyer in this court is reversed by the only 
competent tribunal, it is binding upon and will be enforced 
by this court against any person or persons offending in like 
In fact, Rk. v. Denyer was not taken to the Lords, 
and so has never been reversed. It was, however, disapproved 
in Thorne v. Motor Trade Association |1937| 3 All E.R. 157. 
The House of Lords made no comment on the position in 
criminal law—which, presumably, still remains as established 
in R. v. Denyer. On 8th November, 1951, the Crown, 
presumably on the advice of the Home Secretary, granted 
Mr. Denyer a free pardon—the clear implication of which 
always is that in fact the accused had committed no offence. 
So far as is known, this is the first occasion in which a decision 
of the Court of Criminal Appeal, still unreversed, has been 
thus signally criticised by the Executive. As lawyers, 
we may ask whether this act of the Executive now dispenses 
inferior courts from the doctrine of binding precedent ? 


manner.’ 


The Dominions Visit 

UNDER the title ‘ Australia and the Law,’’ Lorp JowrT, 
lately Lord Chancellor, Sir RAYMOND EvVERSHED, Master 
of the Rolls and Sir LEONARD S. HOLMEs, past-president. of 
The Law Society, wrote to The Times of 9th November 
that in August, as part of the celebrations of the fiftieth 
anniversary of the establishment of the Commonwealth of 
Australia, they were the of the Law Council of 
Australia as the English representatives at the law convention. 
There were present also the Chief Justices of Canada, India 
and South Africa, and judges from Ceylon, New Zealand 
and Pakistan, and other distinguished representatives from 
those countries as well as from the United States of America. 
The writers wished to record their high appreciation of the 
great generosity extended to them (and to the wives of those 
two of them who are married). When they left Australia 
they went to New Zealand as the guests of the Dominion 
Government. As regards their visit to New Zealand, to 
record no less their sense of gratitude and appreciation, they 
added : ‘‘ Such great generosity is in keeping with the support 
given by both Australia and New Zealand to the old country 
at all times, both in peace and war.” 


guests 


A Court of Husting 

On 13th November, a date fixed by the Comptroller and 
City Solicitor, Mr. DESsMonD HEap, and the RECORDER OF 
THE City OF LONDON, a Court of Husting was held, having 
been called by Sir ANTHONY PicKFoRD. The last sitting of 
the court was in July, 1942, and the occasion before that was 
eleven years previously. It dates back to 1258, and is called 
from time to time for the enrolment of deeds involving trust 
gifts to the City Corporation. When the court was held in 
1942 most of the deeds enrolled related to gifts of money for 
scholarships at the City of London School, the Guildhall 
School of Music and other institutions. The Lord Mayor and 
both Sheriffs sat with the Recorder, and the City Solicitor 
acted as Lord Mayor’s Attorney and as Clerk of Inrolments. 
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WHAT CONSTITUTES “CRUELTY ” TO CHILDREN? 


THE offence of cruelty to children is a very modern creation. 
It was completely unknown to the law until 1802, when 
k. v. Friend and Wife (1802), Russ & Ry. 20, a case in which 
a girl pauper had been “apprenticed ”’ to the defendants, who 
had failed to provide her with sufficient food and clothing, 
gave rise to the ruling that it was an indictable offence to 
neglect or refuse to provide food, clothing, bedding, etc., for 
any infant of tender years unable to provide for itself. 
Hitherto such cases had only succeeded where the relationship 
of master and servant or master and apprentice lay—and 
indeed the misnamed Friends relied on a defect in the 
apprenticeship deed as a defence to the indictment. Until 
this time mere neglect by a parent or other person responsible, 
as distinct from assault or homicide, was not recognised by 
the law as being an offence. 

The matter went a stage further in 1851 when it was held 
an offence for a parent, etc., who was himself unable to provide 
necessaries, to neglect to apply for parish relief, whereby a 
child died (R. v. John and Hannah Mabbett (1851), 5 Cox C.C. 
339). There were many conflicting decisions thereafter as to 
the liability of a parent who neglected to call in medical or 
surgical aid from religious or conscientious reasons, but the 
Prevention of Cruelty to and Protection of Children Act, 1889, 
re-enacted in 1904 and 1933, provided, and this is the present 
position, that it is an offence for any person over sixteen years 
of age who has the custody, charge or care of a child under 
sixteen to wilfully assault, ill-treat, neglect, abandon or 
expose him in a manner likely to cause unnecessary suffering 
or injury to health (including injury to or loss of sight or 
hearing, or limbs or any organ of the body, and any mental 
derangement). 

The statutes also make it an offence for a parent without 
means to neglect to apply for National Assistance. The power 
of parent or teacher to administer lawful punishment is 
expressly reserved, and the distinction between punishment 
and ill-treatment is one for the court to decide in each case. It 
is, of course, a common line of defence to allege punishment. 


It is important to note that the Children and Young Persons 
Act, 1933, s. 17, provides that “‘ Any person who is the parent 
or legal guardian of a child or young person or who is legally 
liable to maintain him shall be presumed to have the custody 
of him, and as between father and mother the father shall 
not be deemed to have ceased to have the custody of him by 
reason only that he has deserted, or otherwise does not reside 
with, the mother and the child or young person.’”’ Thus a 
father who has left his wife, whether he was justified in so 
doing or not, is liable for any ill-treatment or neglect which 
the child may suffer in consequence. A father can thus no 
longer plead, as was the case formerly, that his wife is a 
drunkard or has sold up the home, etc. It would seem that 
the husband, under this wording, remains liable even though 
his wife has deserted him. It is his duty, it is submitted, to 
find the child and ensure that it is being properly looked after. 

With regard to the word “ custody,” Atkin, J., in Liverpool 
Society for the Prevention of Cruelty to Children v. Jones (1914 
3 K.B. 813, at p. 818, said: “ To my mind the effect (of this 
provision] is that the persons who are named there and who 
are respectively presumed to have the custody, charge and 
care may, if they wilfully neglect it, be convicted, even though 
they have not in fact the custody, charge or care.’’ In that 
case the children lived with their mother and putative father. 
Both were charged, but the magistrates held that, as the 
mother had legal custody, charge and care, the father could 


not be convicted. The Divisional Court rejected this, 


“Even a gaoler would undoubtedly 


Avory, J., observing : 
for the 


have the custody of a child who was in his prison ”’ 
purposes of the Act, even though legal custody might be 
elsewhere. 

What is the position where there has been an agreement to 
live apart, vesting custody in the wife and giving her an 
allowance for the maintenance of the children? In Poole v. 
Stokes |1914} W.N. 123, the spouses were living apart under 
an oral agreement and the husband paid £1 per week, then 
a fairly large sum, for the maintenance of his wife and children. 
The wife misapplied the money and neglected to supply the 
children with sufficient food. The husband complained to the 
N.S.P.C.C., but he was himself charged with cruelty to the 
children. Justices dismissed the summons, saying that he had 
provided amply for the children and had done all that lv 
could be reasonably expected to have done. On case stated, 
however, a Divisional Court held that “ there was a positive 
statutory duty on the respondent to provide adequat« 
clothing, etc., and he did not discharge that duty by 
delegating it to his wife and providing her with the means to 
perform it. He was in the position of having employed an 
agent to perform his duty and of having knowledge that the 
agent was not performing his duty. The consequence is that 
he was not performing his duty and he has failed to do his 
duty. ... The fact that he went to the Society, apparently 
for the purpose of protecting his children, does not relieve 
him from his obligation to perform his duty himself.”’ 

Even a deed of sep2iation giving custody to the wile will 
not relieve the husband of his duty (Brooks v. Blount 1923 
1 K.B. 257). In this case the husband had defaulted on the 
agreed maintenance allowance and left his wife destitute. 
The justices held that the deed overrode the presumption of 
custody in the father raised by the statute and absolved him 
from liability for the neglect resulting from his actions. In 
the Divisional Court, however, Salter, J., said: “1 think 
that the person who has the custody of a child cannot be 
heard to say that he has not the custody unless he is deprived 
of the custody by a competent court.”” If this is right, th 
very odd result is seen that, if a father is deprived of custody 
by a court and at the same time ordereck to maintain his 
children, he would not be liable for cruelty due to his default 
in payment, because he has not got custody, whereas a 
husband who voluntarily surrenders custody to his wile and 
pays a voluntary allowance ?s liable if his wife misapplies 
the money and thereby occasions cruelty to the children. It 
is submitted, however, that not even a competent court can 
protect a father from the ‘‘ custody” implied in him unde1 
the 1933 Act. 

On the other hand, although the absent parent remains 
liable for cruelty, the parent who has actual pliysical 
possession of the child is also, of course, liable for cruelty. 
If death results the latter would be liable for murder in a 
case where he left the child without food and clothing, 
contemplating that death would result, whilst the formes 
would be guilty of manslaughter (Rk. v. Bubb, R. v. Hook 
(1851), 4 Cox C.C. 457). 

Many difficulties also surround the words in the Act 
“ assaults, ill-treats, neglects.” At first glance it might be 
thought that any assault on a child would be an offence under 
this section, but that is not so. At common law a mer 
threatening gesture is an assault, but neither that nor many 
other common law assaults would be sufficient to justify 
Thus in R. v. Hatton {1925} 2 k.B. 322 


conviction for cruelty. 
‘cruelty ” 


the assault complained of in a prosecution for 
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was holding a hand over the mouth of a young girl, in whose 
presence indecent acts had been committed, to prevent her 
screaming. Lord Hewart, C.J., held that this was not an 
assault “ likely to cause unnecessary suffering or injury to 
health ’’ and was therefore not cruelty. 

What is “ill-treatment”? ? From a consideration of the 
cases this might be defined as “‘ any harsh, unkind or cruel 
act or omission likely to cause suffering or injury to a child, 
whether mental, moral or physical.” The term would also 
cover a course of conduct, any single item in which might be 
justifiable, but which, when persisted in, is likely to occasion 
unnecessary suffering or injury to health. It is not necessary 
that there should have been any physical contact between 
the accused and the child. Thus it would be “ ill-treatment ” 
for a mother to ask a neighbour to look after a child for a 
few minutes and then disappear for several days, leaving the 
child totally unprovided for, for it is to be observed that by 

1 (3) of the 1933 Act a conviction can be sustained 
‘notwithstanding that actual suffering or injury to health, 
or the likelihood of actual suffering or injury to health, was 
obviated by the action of another person,”’ as, for instance, a 
neighbour or the relieving officer, etc. Such action by a 
mother would also probably constitute “ neglect.”’ 

At common law it was no offence “ either by working on 
the fancy of another, or possibly by harsh and unkind usage,”’ 
to put that other “into such passion of grief or fear that the 
party dies ’’ (Hale, Pleas of the Crown, vol. 1, p. 429), and in 
Rk. v. Towers (1874), 12 Cox C.C. 530, Denman, J., said that 
‘mere intimidation causing a person to die by working on 
his fancy’ was not murder. It is obvious, however, that 
frightening a child might well constitute “ ill-treatment.” 
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What is “‘ neglect ’’? The classical definition is contained 
in R. v. Senior |1899] 1 Q.B. 283: “ Neglect is the want of 
reasonable care—that is, the omission of such steps as a 
reasonable parent would take, and such as are usually taken 
in the ordinary experience of mankind.’ Thus, the omission 
to provide food, clothing, bedding, medical aid—or any one 
of them—would be “neglect” if “likely to occasion 
unnecessary suffering or injury to health.’’ This last phrase 
qualifies every heading in the passage “ assaults, ill-treats, 
neglects, abandons or exposes.’’ Belief in nature cure or 
faith healing would not be a defence to a charge of “ neglect,” 
for it is an offence of absolute liability, but it would be a 
defence to a charge of murder or manslaughter since it would 
negative the necessary mens rea. 

In this connection it is of interest to note that unreasonable 
refusal of a parent to permit a surgical operation will, in some 
circumstances, constitute “ neglect.’”’ Thus, in Oakey v. 
Jackson \1914) 1 K.B. 216, a child was stated to be suffering 
‘mental dullness, impaired breathing, deafness and 
allegedly, to adenoids. The magistrates 
refused to convict of ‘“‘ neglect”? a father who refused to 
permit an operation. They held that the accused was under 
no liability in law to permit the operation to be performed, 
and it was also argued that the 1933 Act did not intend to 
compel parents to submit to having their children operated 
upon: that operation and anesthetic necessarily involved 
some degree of danger to life, which entitled the parent to 
withhold consent. Again, however, a Divisional Court held 
that it was “ neglect’ inasmuch as there was a failure to 
provide medical aid, resulting in unnecessary suffering and 
i, oe. ¥ 


‘ 


from 
anemia,’ due, 


injury to health. 


TOWN AND COUNTRY PLANNING: ENFORCEMENT 
NOTICES—I 


Tue provisions of the Town and Country Planning Act, 
1947, for the enforcement of planning control are giving rise 
to difficulties which are receiving considerable prominence, 
and, as contraventions of planning control are very numerous, 
many readers have no doubt been asked for advice by clients 
who are recipients of enforcement notices. The object of 
this article is to give the reader such help as is possible in 
deciding the course of action to advise. 

These provisions are contained in ss. 23 and 24 of the Act. 
The effect of the provisions will appear generally from the 
article, but it must be mentioned here that an enforcement 
notice may have one or more of the following objects : 

(1) to secure the removal of buildings or works or 
the results of engineering, mining or other operations ; 

(2) to secure the discontinuance of a use ; 

(3) to secure compliance with a condition imposed on a 
planning permission. 

The first thing to do when a client arrives with a notice is 
to make a note of the date specified in it on which it becomes 
effective, because the first step in the two most important 
methods of rendering the notice ineffective must be taken 
before this date ; this is particularly important as there is 
no method of securing an extension of time within which to 
take such step. 

Secondly, a number of tests should be applied to the notice 
and its subject-matter, which are briefly as follows : 

(1) Have the local planning authority properly exercised 
their discretion in serving the notice ? 

(2) Has the notice been served on the right person or 
persons ? 


(3) Does the notice comply with the requirements of the 
Act as to its contents ? 

(4) Is the notice out of time ? 

(5) Do the acts complained of in the notice constitute or 
involve development ? 

(6) If they do, 

(a) has perniission already been granted for the 
development, or 

(») is the development of the kind for which no 
permission is required by the Act ? 

(7) If the answer to test (6) is in the negative, are the 
steps which the notice requires the client to take excessive for 
restoring the status guo or otherwise making the development 
comply with planning control ? 

If the result of all these tests is to justify the notice, the 
client must be advised either to comply with the notice or to 
apply for planning permission to retain the offending develop- 
ment. If the reader is of the opinion that the notice fails 
to pass one or more of these tests, he will have to advise on 
the appropriate method of challenging the notice in the courts ; 
side by side with this he should advise his client of the 
possibility of applying for planning permission and the 
likelihood of obtaining it, for the client might well prefer 
to take the risk of applying for and not obtaining permission 
rather than to risk litigation with its attendant cost. 

The various tests mentioned above must now be considered 
in more detail. 

(1) Section 23 (1) of the Act gives to an authority a discretion 
as to whether they serve a notice or not in any particular case. 
It provides that, subject to any directions given by the 
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Minister, an authority may serve a notice ‘if they consider 
it expedient soc to do having regard to the provisions of the 
development plan and to any other material considerations.”’ 
Where a development plan is not yet in operation, s. 36 
requires the authority to have regard to the provisions 
proposed to be included in the plan. 

It is unlikely that, in the absence of exceptional circum- 
stances, any direction will have been given by the Minister. 

Provided that the discretion is exercised in good faith, 
the courts will not upset the decision on the ground that it has 
been exercised wrongly or unreasonably. If, however, it 
can be shown that the discretion has been exercised in bad 
faith, or, probably, that the authority have not had regard to 
the matters to which the statute directs that they shall have 
regard, a writ of certiorari for the review of the authority’s 
decision may be obtained in the High Court (R. v. Hendon 
Rural District Council; ex parte Chorley [1933| 2 K.B. 696, 
which related to a decision on the grant of an interim 
development permission under earlier planning legislation). 

It will be but rarely that a notice can be challenged under 
this head, but it should be considered where the development 
complained of is not inconsistent with the development 
plan, or the proposals therefor, and there is no other apparent 
reason or reasonable reason which can be extracted from the 
authority to justify the notice. 

(2) Section 23 (1) provides that the authority may serve a 
notice “‘ on the owner and the occupier of the land.” 

‘Owner ”’ is defined in s. 119 to mean, for the purpose of, 
inter alia, this section, ‘‘ A person, other than a mortgagee 
not in possession, who, whether in his own right or as trustee 
or agent for any other person, is entitled to receive the rack 
rent of the land or, where the land is not let at a rack rent, 
would be so entitled if it were so let.” 

An authority are entitled by s. 106 of the Act to require an 
occupier or a person who receives rent for premises to give 
information as to the ownership of the premises. Section 105 
prescribes the method of service where an authority cannot 
after reasonable inquiry ascertain the person who is owner or 
occupier. 

If a client receives a notice in respect of land of which he is 
neither “‘ owner ’’ nor occupier, as may easily happen where 
no notice under s. 106 has been served, or the land is changing 
hands, the authority should be informed of the position at 
once and asked to agree that no further action should be 
taken. If the authority do not agree, the client’s course 
is to defend any proceedings which may subsequently be 
brought under s. 24. 

Section 23 (1) provides that the authority may serve the 
notice on the owner and the occupier. Does this mean that 
a notice served on one but not the other is bad? An owner 
may be seriously prejudiced by non-service on him, because 
by s. 24 (1) the authority can recover from him the cost of 
any work they may do on the land to secure compliance with 
the notice. While the owner can defend an action to recover 
this cost on the same grounds upon which he could have 
appealed against the notice to a court of summary juris- 
diction had he been entitled to do so, he has lost, if he was 
unaware of the notice, his right of making the notice ineffective 
by applying for and obtaining planning permission. In this 
connection it should be noted that the right of appeal to a 
court of summary jurisdiction (to be mentioned in detail 
later), which results in staying execution of the notice, is 
confined to the person upon whom the notice is served, but 
the application for planning permission, which will also stay 
the notice, may be made by anyone. If, therefore, an owner 
hears of an enforcement notice having been served on his 
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occupier, he should be advised to apply for planning per- 
mission forthwith, if it is a case in which there is some chance 
of obtaining permission, and not wait until he is himsel! 
served with a notice. 

Similarly, an occupier may be prejudiced if a notice is 
served on his owner but not on him. If the owner does not 
dispute the notice, the occupier may be forced to allow the 
owner to remove something which the occupier has created 
on the land, which is either not development or is permitted 
development, and pay the owner the cost of so doing, although 
the occupier has himself had no opportunity whatever olf 
disputing the notice (s. 24 (5) (6) and (2)). The question 
also arises whether an occupier could be prosecuted succ 
fully under s. 24 (3) for using land in contravention of a notice 
served only on hisowner. Having regard to Perrins v. Perrins 
[1951] 2 K.B. 414, to be mentioned more particularly later, 
it would seem that on such a prosecution the occupier would 
still be able to contest the notice upon the grounds upon which 
he could have appealed against it to a court of summary 
jurisdiction. 

It is clearly in the interest of a planning authority that they 
should serve both owner and occupier, and the section con 
templates that this will be done. While the point is not 
free from doubt, it can reasonably be argued that a notice 
served on one only would not comply with the requirements 
of the statute and would be bad both against the person 
served and the person not served. 

(3) The contents required for a good and effective enforce 
ment notice may be gathered from s. 23 (2) and (3) to be as 
follows :— 

(a) a specification of the development complained of, 
or of the alleged failure to comply with a condition of 
a planning permission ; 

(6) the steps which the recipient is required to take to 
put matters right ; 

(c) the period within which such steps are to be taken ; 
and 

(d) the period, not being less than twenty-eight days 
after service of the notice, at the expiration of which the 
notice is to become effective. 

(a) is the only item which the Act actually requires to be 
stated in the notice, though unless (4), (c) and (d) also are 
given the notice will be useless to the authority. 

(4) Section 23 (1) of the 1947 Act as amended by s. 2 of 
the Town and Country Planning (Amendment) Act, 1951, 
requires a notice in respect of development after Ist July, 
1948, to be served “ within four years of such development 
being carried out ’’ or, where the notice is in respect of failure 
to comply with a condition imposed on a planning permission, 
within four years after the date of the alleged failure to comply. 
It is now too late to serve a notice (under s. 23, as applied 
by s. 75) in respect of development before Ist July, 1948, 
contravening earlier planning legislation, except where the 
development was carried out between 3rd September, 1939, 
and 26th March, 1946, on land in respect of which the Crown 
has had an interest or right to possession, e.g., requisitioned 
land, since the last-mentioned date, when the last date for 
service will be regulated by ss. 4 and 7 (6) of the Building 
Restrictions (War-Time Contraventions) Act, 1946. 

The words “ being carried out ’’ would seem to make 
time run from completion of the work of development rather 
than its commencement. 

The owner or occupier of premises is usually in a much 
better position than the authority to know the date when 
any development was carried out, and it is, therefore, very 
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important to investigate this date. At the present time, 
particularly, many cases may be found where the authority 
think that development was carried out after Ist July, 1948, 
whereas it was in fact carried out before. 

(5) The question whether or not an operation or change of 
use constitutes or involves development is a subject in itself 
and is too complex to be dealt with here. Section 12 is the 
relevant section. Ministry of Town and Country Planning 
Circular No. 67, dated 15th February, 1949, may usefully 
be referred to. 

(6) (a) In considering whether permission has been granted, 
not only permissions from the authority should be looked at, 
but also the various classes of permitted development included 
in the General Development Order, 1950. 

(b) The cases where no permission is required by the Act 
will be found in s. 12 (5). 
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(7) The authority are entitled to require that the land shall 
be restored to its condition before the development took place 
but no more. In some cases an owner may feel that it is 
unnecessary to do as much as this, e.g., if he has put up an 
unauthorised building, he may think an authority unreason- 
able in asking that the foundations should be removed, 
but the validity of the notice cannot be challenged because 
of this. Similarly, the authority are entitled to require, 
where the notice is served for failure to comply with a con- 
dition of a planning permission, that the condition shall be 
exactly complied with, even if this seems unreasonable. 

In the second part of this article the circumstances in which 
a client should be advised to apply for planning permission 
to retain the offending development, and the procedure by 
which a notice which fails to survive one or more of the 
foregoing tests may be challenged, will be examined. 


R. N. D. H. 


REGISTRATION OF AGREEMENTS FOR LEASES 


CERTAIN well-known text-books (one of which is referred to 
later in this article) make the suggestion that a tenant under 
an agreement for a lease who has gone into possession has no 
need to register his agreement as an estate contract. But 
there are two recent decisions of the courts which have or 
should have given a rude shock to all those who rely on such 
suggestions. These cases have given the clearest but not the 
first warnings to all such tenants and incidentally to their 
landlords (who may be liable in damages if they sell the rever- 
sion), and it is the object of this article to call attention to the 
vital necessity of registering any agreement for a lease under 
the Land Charges Act, 1925, as an estate contract. First of 
all it is necessary to review the background. 

Since the decision of the Court of Appeal in Walsh v. 
Lonsdale (1882), 21 Ch. D. 9, it has been customary to regard 
an agreement for a lease as as good as a lease. Admittedly, 
it gives only an equitable interest and is therefore not valid 
against a purchaser for value without notice of the agreement, 
but a purchaser for value without notice before 1926 was a 
rare bird, especially as, if the tenant under the agreement 
entered into possession, his possession was constructive 
notice of his rights (Hunt v. Luck [1902] 1 Ch. 428). 

The position is seriously affected by the provisions of the 
legislation of 1925 relating to the registration of land charges. 
The Land Charges Act, 1925, provides for the registration of 
a large number of so-called land charges. Among those 
mentioned in s. 10 of that Act is the estate contract, that is, 
“any contract by an estate owner or by a person entitled 
at the date of the contract to have a legal estate conveyed 
to him to convey or create a legal estate, including a contract 
conferring either expressly or by statutory implication a 
valid option of purchase, a right of pre-emption or any other 
like right.” Obviously most agreements for leases are estate 
contracts if the landlord is the estate owner. Section 13 of 
the Land Charges Act, 1925, provides that an unregistered 
estate contract shall be void against a purchaser of the legal 
estate for money or money’s worth. Section 199 of the Law 
of Property Act, 1925, provides that a purchaser shall not be 
prejudicially affected by notice of any instrument or matter 
capable of registration under the provisions of the Land 
Charges Act, 1925, which is void or not enforceable against 
him under that Act by reason of the non-registration thereof. 

It might have been supposed that these sections clearly 
showed that an agreement for a lease was of no avail 
against a purchaser of the reversion unless it was registered. 
But the view still persisted that possession under an agreement 
for a lease would be an adequate substitute for registration. 


Thus, in Wolstenholme & Cherry’s Conveyancing Statutes, 
12th ed., vol. I, p. 574, it is stated that the rights of an occupier 
are not affected by the Act ; the authority for this statement 
is given as s. 14 of the Law of Property Act, 1925. There is a 
rather less clear note to the same effect on s. 14 itself, at 
p. 254 of the same volume. It is certain, however, in the light 
of a of recent cases that this view cannot be 
maintained. 

The first warning came from the Court of Appeal in the case 
of Sharp v. Coates [1949] 1 K.B. 285. In that case a yearly 
tenant granted a sub-lease to the defendant. The sub-lease 
contained a provision that if the sub-lessor acquired the 
freehold reversion he would grant a ten-year lease from 
11th October, 1943. This was not registered. The sub- 
lessor later did acquire the freehold reversion and sold it to 
the plaintiff, who had notice of the defendant’s tenancy. 
Nevertheless, he gave the defendant notice to quit, claimed 
and was awarded possession of the property. The main 
contest in the case was on the question whether the agreement 
in question was an estate contract at all. Once this point 
was decided in favour of the plaintiff the rest was held to 
follow, and no serious argument is reported to have taken 
place on the further question of the rights of the defendant 
as occupier. It is perhaps for this reason that little notice 
was taken of the warning. 

At about the same time it was held in Wright v. Dean [1948] 
Ch. 686 that a person entitled to the benefit of an option to 
purchase land can claim damages against the grantor of the 
option if he sells the land to a person who by reason of the non- 
registration of the option is not bound by it, there being no 
implied duty cast on the person entitled to the benefit of the 
option to register it. We shall see that this decision casts 
a liability on the landlord’ under an agreement for a lease 
against which he must guard himself. 

Two recent decisions of Harman, J., have clarified the 
position. In Coventry Permanent Economic Building 
Society v. Jones [1951] 1 T.L.R. 739, a person who had 
been permitted to enter into possession of property which 
he had purchased before completion of the purchase granted 
a tenancy to the defendant. The tenancy agreement was not 
registered. As the lessor had only an equitable interest 
in the property he could grant nothing more to his tenant 
until such time as he acquired the legal estate. In order 
to complete he was compelled to borrow from the plaintiffs. 
They took a legal mortgage on the same day as the property 
was conveyed to the lessor, and Harman, J., held that there 
was no scintilla temporis between the time of the conveyance 
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and the time of the mortgage during which the defendant’s 
tenancy matured into a legal interest. The tenancy was, 
therefore, not binding on the plaintiffs, who were entitled to 
possession. The question of the scintilla temporis has been 
the subject of a further series of decisions, but the most 
interesting point in the decision for the present purpose is 
that Harman, J., expressly decided that s. 14 of the Law of 
Property Act does not assist an occupier who has not 
registered the estate contract under which he occupies. 

The next case is Hollington Bros., Ltd. v. Rhodes |1951. 
2 T.L.R. 783. Here the defendants, who were the lessees of 
property, negotiated with the plaintiffs for the grant of a 
sub-lease of part of the property for seven years from 
Michaelmas, 1945, at a specified rent. Draft sub-lease and 
counterpart were prepared but never exchanged. The 
plaintiffs, however, went into possession and paid rent. The 
defendants then sold the lease of the property. By the 
contract the sale was expressly made subject to certain 
agreements scheduled thereto, including what was described as 
an underlease to the plaintiffs for a term of seven years from 
29th April [szc|, 1945. The actual assignment of the lease 
was made subject to such leases and tenancies as might affect 
the premises. Harman, J., in his judgment, alluded to this 
difference but does not appear to have attached any importance 
toit. The plaintiffs never registered their right, if any, to an 
underlease and the purchaser of the lease promptly gave 
to the plaintiffs notice to quit on the footing that they were 
yearly tenants, and then granted them a new lease at an 
increased rent. The plaintiffs submitted to this and claimed 
damages from the defendants under the principle laid down 
in Wright v. Dean, supra. The defendants pleaded first 
that there was no agreement for an underlease and, secondly, 
that, even if there was, then it was binding against the pur- 
chaser, against whom it might have been enforced, so that 
the plaintiffs had suffered no damage for which the’defendants 
were responsible. Harman, J., found for the defendants 
on the first point, but intimated that he would have found 
for the plaintiffs on the second. On this point he went 
further than in Coventry Permanent Economic Building 
Society v. Jones, supra, since in this case it was argued that 
the assignees took only an interest subject to that of the 
plaintiffs by the express terms of their assignment. Pre- 
sumably the point of this argument is that such an assignee 
is not a purchaser of the legal estate within the meaning of 
s. 13 of the Land Charges Act, 1925, but only a purchaser 
of the legal estate with the interests subject to which it was 
conveyed subtracted from it. There would seem to be 
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considerable force in this argument, and it is supported by a 
comparison of two decisions on what is now in England 
s. 95 of the Companies Act, 1948, making unregistered charges 
void against the liquidator and any creditor of the company. 
In Re Monolithic Building Company, Ltd. |1915) 1 Ch. 643, 
it was held that a subsequent chargee who registered his 
charge had priority over an earlier chargee who had not, 
even though he had notice of the prior charge. In Ram 
Narain v. Radha Kishen (1929), L.R. 57 Ind. App., a case 
on the Indian Companies Act, the facts were complicated. 
There were two mortgages, the second of which was expressly 
made a second mortgage. Neither of them was registered 
under the Act within the twenty-one days allowed for registra- 
tion, but both were later registered out of time with the 
leave of the court. The second mortgage was registered first. 
The order giving leave to register the first mortgage was in the 
usual common form, being made “ without prejudice to the 
rights of any mortgagee accrued in the meantime.’’ On this, 
the second mortgagee, relying on Ke Monolithic Building 
Company, supra, claimed priority. The Privy Council 
distinguished that case on a number of grounds, one of which 
was that the second mortgage was by its terms a second 
mortgage. Whatever it is possible to deduce from these 
decisions, it is clear that Harman, J., thought that an un- 
registered land charge would be void against a purchaset 
even though the purchaser took a conveyance expressly 
subject to the land charge concerned, and would, if necessary, 
have so held. It is to be hoped that this is not the last that 
will be heard on the subject. 

For the present the moral clearly is for a tenant who values 
the agreement under which he holds to register it, and for the 
landlord who has granted an agreement for a lease to make 
sure that it has been registered against him before he assigns 
the reversion. 

There are two mitigating circumstances that should be 
mentioned. First, if the land is registered land, the rights 
of the tenant who is in occupation or receipt of the rents 
and profits are overriding interests under s. 70 (1) (g) of the 
Land Registration Act, 1925. Such a tenant does not need 
to record his agreement on the register in order to protect 
himself (see Woolwich Equitable Building Society v. Marshall 
(1951| 2 T.L.R. 783). Secondly, a person in possession under 
an agreement for a lease has at law a periddic tenancy, the 
period depending on the method of paying the rent. This 
periodic tenancy, combined with the provisions of the Rent 
Restrictions Acts, will in the case of a dwelling-house often 
give the tenant all the protection he requires. ; 
J. M. 


DEREQUISITIONING 


I'xkoM time to time one hears of cases in which property of 
which possession was taken on behalf of His Majesty under 
the Defence Regulations is handed back to those entitled, 
and when that property is or was comprised in a lease questions 
may, despite the remedial effect of the Landlord and Tenant 
(Requisitioned Land) Act, 1944, arise between landlord and 
tenant. 

That statute was passed in order to dispose of unintended 
injustice brought about by the joint effect of certain provisions 
of the Compensation (Defence) Act, 1939. This enactment, 
after making the cost of making good any damage other than 
fair wear and tear or damage caused by war operations 
payable to whoever was the owner at the date of requisitioning 
(s. 2), provided much later that such compensation should 


not be payable to anyone who, apart from the Act, was 
entitled to recover damages in respect of that damage from 
someone else. The effect was that a lessee might find himself 
liable for disrepair which he had been unable to prevent. 

The first and main section of the Landlord and Tenant 
(Requisitioned Land) Act, 1944, absolved lessees from liability 
in two ways. In general, it deprived the lessor during the period 
of requisitioning of any remedy for breach of covenant to 
repair in respect of any damage done to the land during 
that period ; in particular, contemplating cases in which the 
lease expires before derequisitioning occurred and cases in 
which compensation became payable to the covenantee on 
derequisitioning, it prohibits the enforcement at any time of 
any remedy for the breach in respect of such damage. 
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The section uses the expression “repairing covenant,’’ 
and this expression is widely defined by s. 5 so as to include 
the “specific sum’”’ type of covenant examined in Moss 
Empires, Ltd. v. Olympia (Liverpool), Ltd. |1939) A.C. 544, 
but may still leave room for argument on the question whether 
a covenant to paint or effect “ decorative ’’ repairs is covered. 
The definition of “ damage’ in the same section runs: 
i includes dilapidations, but does not include war damage 
within the meaning of the War Damage Act, 1943,” and 
one of the points decided by Lynskey, J., in Smiley v. 
Townshend (1949, 2 All E.R. 817, was whether “ damage to 
the land”’ meant merely a breach of covenant resulting in 
damage to the land. The learned judge held that it meant 
damage of a physical nature, which he more particularly 
described as “actual structural damage or damage to 
decorations, all of a nature which injures the land, the 
building, the decorations to the building, or the fitments.”’ 
‘ Dilapidations ’’ has sometimes been taken to be a short 
expression for damages for breach of a covenant to repair ; 
it has also been defined as “the act or default of a party 
having a usufructuary interest in land of another, by which 
the property of that other is injured or deteriorated ”’ ; but 
Lynskey, J.’s view is in harmony with a definition suggested 
by the Royal Institute of British Architects in 1844, which 
defines dilapidations as a species of the genus “ defect.”’ 

Smiley v. Townshend was instructive on more important 
points. The action was for damages for failure to repair a 
house in the fashionable quarter of the metropolis, which 
had been held under a ninety-eight years’ lease, expiring at 
Midsummer, 19+7. Things had happened which must have 
been well beyond the contemplation of the original parties. 
In December, 1944, the Westminster City Council took 
possession of the premises on behalf of the authorised 
Minister. A few weeks later the then lessor and lessee had 
a schedule of condition prepared; it was agreed that the 
dilapidations existing at that date were correctly set out in 
that document. A few months later, in May, 1945, the 
defendant in the action became assignee of the term; in 
October an under-lessee, who had been in occupation since 
1912, gave up her lease to him, possibly at the instigation 
of the requisitioning authority. The lease having expired as 
stated (the premises remaining requisitioned), the lessor, 
plaintiff in the action, instructed his surveyor to prepare a 
schedule of dilapidations. The surveyor based his findings 
on the schedule of condition prepared just after the requisi- 
tioning but allowed a sum for compensation which the 
council would pay for what might happen while they occupied 
the house. The defendant then instructed a surveyor of 
his own, who met the plaintiff's surveyor but agreed with him 


HERE AND THERE 


LORD CHANCELLOR’S FLAT 
Ir seems that the new Lord Chancellor is in no very great 
hurry to move into the flat available for him in the Palace 
of Westminster. It is not everyone who likes to live “ over 
the shop,” and anyhow he already has a flat in Ennismore 
Gardens for when he is not in Hampshire. In the present 
state of living accommodation in London the outgoing Lord 
Chancellor and Lady Jowitt must be glad of the two or three 
months’ grace they have for home hunting, preferably some- 
thing compact in the S.W.1 region. The decoration of their 
late official residence was mainly of Lady Jowitt’s choosing 
and was designed to provide a setting to blend with antique 
furniture and modern paintings—a grey library, a pink 
parlour with “ neutral” upholstery and a stately bedroom 
(one of three), dominated by a splendid mahogany four-poster. 








both as to basis and assessment, the sum being £585. It 
then occurred to the defendant that he could not be 
responsible for ‘‘ dilapidations to decorations,’’ whereupon 
the two surveyors met again and made an apportionment, 
£141 10s. 6d. being attributed to purely structural dilapida- 
tions. The defendant paid this and the plaintiff sued for the 
balance. And the question of the correctness of the original 
procedure was then put in issue. 

The method was, of course, indefensible if convenient even 
if there had been no requisitioning or emergency legislation ; 
Minshull v. Oakes (1858), 2 H. & N. 793, and other authorities 
have emphasised the point that it is the state of affairs 
obtaining at termination that matters. But apart from that, 
the learned judge pointed out, the surveyors had not given 
the proper effect to the provisions of s. 1 (1) of the Landlord 
and Tenant (Requisitioned Land) Act, 1944. They had 
erroneously assumed that once the property was requisitioned 
the lessor’s right to any damages under the covenants ceased 
till derequisitioning took place; and equally erroneously 
that no repairs had been carried out, since requisitioning, 
to remedy defects found to have existed when that event 
occurred. 

It followed, Lynskey, J., held, that any repair or ameliora- 
tion that had occurred since December, 1944, but before 
24th June, 1947, had to be taken into account (and the 
value of the work so done was in fact assessed at £150), 
and this would give one the figure for what had not been 
caused during the period. 

One other point was usefully decided. The defendant 
invoked the Landlord and Tenant Act, 1927, s. 18 (1), 
contending that as there was no immediate prospect of 
derequisitioning the plaintiff was not entitled to any damages 
at all. The principle of the enactment in question could, 
undoubtedly, be made to look as if it applied; if the 
defendant had done the repairs the plaintiff would be no 
better off, for by the time he got possession the house would 
be in disrepair again, and the object of the Landlord and 
Tenant Act, 1927, s. 18, was to abolish the old “ vested ”’ 
right to damages which a landlord might use as a contribu- 
tion towards the expense of rebuilding, etc. But, as the 
judgment points out, it is the reversion expectant on the 
lease and not that expectant on the period of requisition 
that is dealt with; and the measure was the difference 
between the following amounts: what the premises, being 
subject to requisition, would have fetched when the term 
ended if the repairing covenants had been complied with ; 
and what they would have fetched if sold with those defects 
for which the defendant remained responsible. 


Rk. b. 


Though, by one of those curious little quirks of the British 
way of life, the president of the Upper House is a good deal 
less magnificently lodged than the Speaker of the Commons, 
the Lord Chancellor is yet afforded adequate elbow room to 
dwell in modest dignity with two staff rooms for those who 
minister tohim. His suite is romantically situated in a Gothic 
tower looking across the Thames to Lambeth Palace. There 
is such a lavish expanse of window that Lord Simon once 
described it as ‘‘ a large sort of glass-house.’’ A more practical 
amenity even than all the light and river air thus available is 
the constant hot water and central heating laid on by the 
Ministry of Works. If Lord Simonds decides not to take 
on the flat he will be following the practice of a great many 
of his predecessors. Indeed, after Lord Cave in the early 
‘twenties, none of them bothered to occupy it until Lord Simon. 
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By then the Yeoman Usher of the Black Rod had settled in 
so comfortably that the idea had got about that the Chancellors 
had lost their rights to it by effluxion of time. In the future 
a good deal more may well be seen of Lord Jowitt in his 
judicial capacity as a law lord and a good deal less of 
Lord Simonds, who has now taken up the administrative and 
political burdens that kept his predecessor so much away 
from the hearing of appeals. The elevation of Cohen, L.J., 
to replace Lord Simonds in the ranks of the Lords of Appeal 
keeps their numbers up to strength, but the shrinking of the 
imperial territory over which the Judicial Committee exercises 
jurisdiction may well in a period of retrenchment involve a 
shrinking in their numbers one of these days. 


LAWYER MAYORS 
So far as I know it is unique for two successive Lord Mayors 
to be members of the Bar and of the Inner Temple. Sir Denys 
Lowson, who was once a pupil in the chambers of the present 
McNair, J., was called in 1930, and Sir Leslie Boyce, the 
present mayor, was called in 1922. It adds a certain domestic 
interest to that colourful progress to the Law Courts, the 
terminus ad quem of the Lord Mayor’s Show, and to the 
swearing-in ceremony in the Lord Chief Justice’s court. 
Anyhow, good sound legal antecedents are a sufficient insur- 
ance against a repetition of an incident that occurred when 
that formidable Irishman, Lord Russell of Killowen, was 
Chief Justice. A certain merchant prince, who had attained 
the highest civic honours, had nevertheless not been able 
completely to erase from public memory some earlier and not 
so very straightforward manipulations of the company law in 
his less eminent beginnings. When he presented himself for 
his swearing-in Russell seized the occasion to deliver a homily 
on company morality with a personal and practical intention 
that was unmistakable. Sir Leslie’s contact with the law 
makes it particularly appropriate that one of his first duties 
as Lord Mayor should have been to sit as judge at the 
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Guildhall at a Court of Husting, the first to be held for nine 
years, but one of the oldest courts in the land, with a history 
going back eight centuries and more, the descendant of the 
primitive folkmoot or citizens’ assembly. The mayor and the 
sheriffs sit in their robes as judges and the Recorder pro- 
nounces their decision. Once upon a time the court exercised 
a wide jurisdiction over civil actions, but now its function has 
shrunk to the registration of certain deeds. Since 1942 
business has been accumulating sufficiently to justify another 
session. 
“SLEEPING MILLIONS ” 
ONE would have thought that in these fortunate days when 
by dropping a sixpenny piece into any well constituted pool 
one may draw out seven days later a fortune of £50,000 or 
so, the lure of “‘ fortunes in Chancery’ would have vanished 
completely away. But it is not so, as witness the recent 
resurrection of the myth of ‘“‘ the Fazackerley millions,” with 
a criminal court sequel. It may be the very difficulty of the 
quest that lures on the claimants, with the same irresistible 
fascination exercised by the conquest of Everest or the 
discovery of Captain Kidd’s treasure, for even the wildest 
fantasies have never suggested that the path through the 
jungle of Chancery litigation was an easy one for the claimant 
to tread. A daily paper recently published a tantalising 
article on the subject of “‘ Heirs to Fifty Millions Unknown,” 
well calculated to set the hopeful at it again, but unhappily 
the first response was a factual and somewhat discouraging 
rejoinder from the chief accountant at the Royal Courts of 
Justice to say that the figure represented the total of all the 
suitors’ funds in court—forty-seven millions belonging to live 
accounts and only three millions which, in the poetic expression 
calling up visions of the Sleeping Beauty, were described as 
“ dormant.’”’ And just in case anyone feels that after all 
three millions would do, he adds that this figure is made up 
of thousands of small funds the average of which is about 
£400. So the pools are a better proposition after all. 
RICHARD Ror, 
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(with Index) 189. London: His Majesty’s Stationery Office, 
for the General Register Office. 6s. net. 

Wilson and Heaton on the Income Tax Act, 1945. Second 
Supplement. By H. A. R. J. Wirson, F.C.A., F.S.A.A., and 
James S. Heaton, A.S.A.A. 1951. pp. 11. London: 
H. F. L. (Publishers), Ltd. 

Spicer & Pegler’s Income Tax. Second Supplement to the 
Nineteenth Edition. By H. A. R. J. Witson, F.C.A., F.S.A.A. 
1951. pp. (with Index) 39. London: H. F. L. (Publishers), 
Ltd. 2s. 6d. net. 

Index to Commissioner’s Decisions under the National Insurance 
Acts. 1951. London: His Majesty’s Stationery Office. 
8s. 6d. net. 
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and 1541-3720. London: Thomas Skinner & Co. (Publishers), 
Ltd. 2 vols. {£6 net. 
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Stock Exchange Official Year Book, 1951. | Editor-in-Chief : 
Sir HEWITT SKINNER, Bt. pp. iv and 501. London: Thomas 
Skinner & Co. (Publishers), Ltd. £1 net. 

Trade Marks Laws Throughout the World. By VL. O. 
HEREWARD, B.A., of the Inner Temple, Barrister-at-Law, 
and Downing College, Cambridge. 1951. pp. 210. 
Sweet & Maxwell, Ltd. 30s. net. 


London : 


Questions and Answers on Roman Law. [By J. A. Hoxnpy, 


B.A. Second Edition. 3y D. Goprrey Nowe Lr, LL.B., 
of Gray’s Inn and the Northern Circuit, Barrister-at-Law 
1951. pp. iii and 153. London: Sweet & Maxwell, Ltd. 


5s. Od. net. 

A Text-Book of Jurisprudence. Second Edition. By G. W 
Paton, B.C.L. (Oxon.), M.A. (Melbourrfe), of Gray’s Inn, 
Barrister-at-Law. 1951. pp. xiii and (with Index) 527. Oxtford : 
Geoffrey Cumberlege ; Oxford University Press 30s. net 

Lushington’s Law of Affiliation and _ Bastardy. 
Edition. By A. J. CuisLett, B.Sc., Clerk to the County 
Justices, Wallington, Surrey. 1951. pp. xxxiv and (with 
Index) 283. London: Butterworth & Co. (Publishers), Ltd 
Shaw & Sons, Ltd. 25s. net. 

Unfair Comment upon Some Victorian Murder Triais. by 
J. S. HuGues, of the Inner Temple, Barrister-at-Law. 1951. 
pp. ix and 360. London: Cassell & Co., Ltd. 21s. net 

A Prospect of Gray’s Inn. 
Inn, Barrister-at-Law. 1951. 
London: Stevens & Sons, Ltd. 


Seventh 


By Francis Cowper, of Gray's 
pp. xiii and (with Index) 187. 
30s. net. 


Scintillae Lucis concerning the Landlord and Tenant Act, 1927. 


By L. G. H. Horton-Smitu, M.A., of Lincoln’s Inn, Barrister 
at-Law. 1951. pp. 31. London: The Referees (Landlord 
and Tenant Act, 1927) Association. 5s. net. 

Lunatics and Lawyers. By GERALD ABRAHAMS 195] 


pp. 200. London: Home and Van Thal. 10s. 6d. net 





Mr. W. H. Sanders, solicitor, of Bloomsbury Square, London, 
W.C.1, left £31,704 (£31,492 net). After legacies and bequests 
he left one-third of the residue to be used to help provide homes 
for families living near Pembroke Dock. He left the other 
two-thirds upon trust to pay the income to the vicar and church- 
wardens of St. John’s Church, Pembroke Dock, for poor deserving 
widows or spinsters living in the parish. 


The Rev. John Horden, retired Methodist Minister, formerly 
serving at Bingley, Rotherham and Huddersfield and a qualified 
solicitor, left £7,351 (£7,224 net). 


Mr. H. E. Straker, managing clerk of Messrs. Farlow & Co., 
solicitors, of Cannon Street, London, E.C.4, for many years a 
beadle of the Needlemakers’ Company, left £30,425 (£303,506 net 
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REVIEWS 


A. R. Fintay, M.A., 


The Trustees’ Handbook. by J. 
1951. London: 


of the Middle Temple, Barrister-at-Law. 

Sweet & Maxwell, Ltd. 10s. 6d. net. 

This book contains no preface, but in a note the publishers 
say that its main object is to provide, for the benefit of persons 
who are appointed trustees, a short and simple outline of their 
powers and duties, rights and obligations. While this is a 
very laudable object we fear that the book itself will prove 
rather heavy going for the average lay trustee and not 
sufficiently thorough or detailed for those engaged profession- 
ally in trustee work. The book contains a substantial 
number of verbatim quotations from the Trustee Act, 1925, 
and although these no doubt make for accuracy, they are 
scarcely self-explanatory. Where Mr. Finlay has permitted 
himself freedom of exposition, and especially in the chapters 
on the work of the Public Trustee, the duties and discretions 
of trustees, trustees’ remuneration, and remedies for breach 
of trust, the law is stated clearly and accurately but with a 
degree of condensation which does not always make for 
simplicity. To make a legal subject attractive for non- 
professional readers and at the same time to maintain accuracy 
is not an easy task, but if the publishers’ object is to be 
attamed we feel that the next edition might be considerably 
rewritten with a view to greater simplification. It is, 
however, doubtful how far a trustee wishes to study the law 
relating to his charge. Most lay trustees are busy professional 
or business men selected by testators or settlors for their 
business knowledge or professional integrity. The majority 
will have little leisure and less inclination to study that which 
is the province of another profession. They will be able to 
reach their own conclusions on matters of business and rely 
upon their solicitors to keep them straight as to the law. 


Hill and Redman’s Law of Landlord and Tenant. 
Eleventh Edition. By W. J. WiLtiAms, B.A., of Lincoln’s 
Inn, Barrister-at-Law, and Miss M. M. WELLS, M.A., of 
Gray’s Inn, Barrister-at-Law. 1951. London : Butterworth 
and Co. (Publishers), Ltd. £4 7s. 6d. net. 

A new edition of this well-known work has been rendered 
necessary by additions to the statute book made during the 
last five years. The Furnished Houses (Rent Control) Act, 
1946, the Landlord and Tenant (Rent Control) Act, 1949, 
the Hill Farming Act, 1946 (so far as relevant), and the 
Agricultural Holdings Act, 1948, are all covered ; and though 
the Leasehold Property (Temporary Provisions) Act, 1951, 
was passed while the work was in the printers’ hands, it was 
found possible to deal with this measure in an addendum 
containing not only the text, but useful annotations. 

As previously, the book is divided into three Parts, dealing 
with the Common Law, Acts affecting Landlord and Tenant 
and Emergency Legislation respectively. This approach can 
no doubt be justified, but it has its disadvantages when so 
many questions are governed both by common and by statute 
law ; thus, the provisions of Pt. II, as well as those of Pt. I, 
of the Landlord and Tenant Act, 1927, appear in Part II 
(“ Acts affecting ’’) of the book, with the result that anyone 
concerned with a question of unreasonable refusal of consent 
may have to consult both the notes to s. 19 in that Part and 
notes which appear in Chap. VII in Part I. But those notes 
and all others throughout the vastness of the volume certainly 
cover the ground and give the reader a complete and up-to- 
date picture of the situation in the light of authorities, ancient 
and modern. The only omissions which have occurred to the 
reviewer are (among the ancient decisions) Beale v. Taylor 
(1591), 1 Leon. 237, which, if not strong, is the only authority 
for the proposition that a covenantee tenant whose landlord 
omits to repair may do the work himself and deduct the cost 
from rent ; and (among the recent authorities) Chez Auguste, 
Ltd. v. Cottat (1950), 94 Sor. J. 598, important as showing 
that “‘ general words’ in a notice to quit cannot be relied 
upon to fill all possible gaps. The effect attributed to 


Girardy v. Richardson (1793), 1 Esp. 13, on p. 215, is open to 
criticism ; neither the facts nor Lord Kenyon’s judgment 
appear to warrant the proposition that a landlord as such 
may restrain his tenant from using the demised premises for 
immoral purposes ; but what was decided is correctly stated 
on p. 216: rent cannot be recovered if the landlord had actual 
or constructive knowledge of the tenant’s intentions. 

The reference to vastness was not made by way of adverse 
criticism. True, those whose work may impose upon them 
the task of conveying this weighty volume to and from 
distant courts may feel inclined to grumble and to wonder 
whether some of the matter might not have been omitted ; 
but the suggestion ought not to be entertained. If, as some 
people contend should be done, the law of distress for rent 
were to be completely abolished, it would lighten the task of 
writers on the law of landlord and tenant considerably ; in 
the new edition of Hill and Redman the chapter on 
Distress (Chap. IV) occupies nearly 10 per cent. of the space, 
and this is, of course, out of proportion to the present-day 
importance of the subject. But this does not justify the 
omission of any of the numerous and complex provisions of 
the law which governs distress, or of the authorities illustrating 
their effect, from a complete Law of Landlord and Tenant. 
Still less would one like to see any reduction in the short but 
invaluable chapter on the Preparation and Perusal of Draft 
Leases (Chap. IX) ; the benefits to be derived by practitioners 
and their clients from this chapter are, like those conferred 
by preventive medicine, incalculable. 


The Leasehold Property (Temporary Provisions) Act, 
1951. General Introduction and Annotations by 5S. W. 
Macnus, B.A., of Gray’s Inn, Barrister-at-Law. Annota- 
tions to the corresponding Scottish Acts by R. A. BENNETT, 
M.A., LL.B., Advocate, Edinburgh. 1951. London: 
Butterworth & Co. (Publishers), Ltd. 17s. 6d. net. 

The author of this work has rightly appreciated the import- 
ance, in the case of temporary remedial legislation, of giving 
an account of the circumstances in which it was enacted. 
His “‘ General Introduction ’’ amply satisfies this requirement ; 
perhaps too amply; the recommendations of the Uthwatt 
Committee, or at least some of them (for instance, that relating 
to free choice of insurers) seem rather out of place. Never- 
theless, the Introduction is well written and, even where it 
does not contribute to our understanding of the Act, makes 
good reading. 

The Act itself is arinotated section by section, a general 
note preceding observations on the meanings likely to be 
attributed to particular expressions. Here again some readers 
may complain of prolixity, the general note sometimes merely 
paraphrasing if not actually repeating the words of the section. 
But there will be little or no cause for complaint about the 
notes on interpretation of particular words and phrases. The 
author has a considerable talent for indicating the gist and 
summarising the effect of authorities: his brief exposition of 
the law relating to periodic tenancies (in connection with 
s. 2 (1) (c) (iii)) ; his lucid exposition of the law of forfeiture 
(for the purposes of the proviso to s. 5 (1)) ; and what might 
be called his minor treatise on the law of surrender, which 
may affect the operation of the important provisions of s. 7 
(enacted in consequence of the decision in Anightshridge 
Estates Trust, Ltd. v. Deeley {1950} 2 K.B. 228 (C.A.)) are but 
a few examples of terseness without obscurity. A statement 
that there is an implied restriction in tenancy agreements 
that the premises shall not be used for illegal or immoral 
purposes (again for the purposes of the proviso to s. 5 (1)) is, 
however, open to question and is not borne out by the two 
authorities cited. Apart from this, though, the new publica- 
tion deserves the description of a compact work in which the 
practitioner is likely to find guidance on the numerous—far 
more numerous than hasty perusal leads one to expect 
problems which arise out of this legislation. 
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NOTES OF CASES 


COURT OF APPEAL 


RENT RESTRICTION: DAUGHTER “ RESIDING WITH” 
STATUTORY TENANT 
Middleton v. Bull 
Somervell, Denning and Hodson, L.J J. 
17th October, 1951 

Appeal from Judge Sir Gerald Hurst, K.C., sitting at Croydon 
County Court. 

The statutory tenant of a flat having died on 8th March, 1951, 
the defendant, her daughter, claimed to be entitled to remain in 
occupation as a “‘ tenant’ under s. 12 (1) (g) of the Rent, etc., 
Act, 1920. The landlords having claimed possession from the 
defendant, the only question at issue was whether she satisfied 
the condition, added to s. 12 (1) (g) by s. 13 of the Rent, etc., 
Act, 1933, that she should have been “‘ residing with the tenant 
for not less than six months immediately before the death.” 
The facts material to that issue were that from 1937 the 
defendant lived with her mother at the flat. In September, 
1939, she became a resident housekeeper, but visited the flat 
several times a week by day. When in 1948 the tenant had to 
go to hospital, the defendant took charge of the flat until her 
mother’s return. From 1949 to March, 1950, she lived at the 
flat. Thereafter she again took employment as a _ resident 
housekeeper. In January, 1951, she returned to the flat and 
she was still there when her mother, the tenant, died. The 
county court judge, rejecting arguments based on animus 
vevevtendi, held that residence meant more than mere domicil, 
and that the defendant could not be held to have been 
‘residing ’”’ at the flat for the necessary six months before her 
mother’s death. He accordingly made an order for possession. 
The defendant appealed. 

SOMERVELL, L.J., said that the defendant’s movements during 
the years preceding the tenant’s death indicated an attitude on 
her part towards the flat which entitled the county court judge 
to reach his conclusion on what was a question of fact for him. 
The appeal therefore failed. 

DENNING, L.J., agreeing, said that, there being no dispute as 
to the primary facts, the real dispute concerned the inference to 
be drawn from those facts. The proper inference to be drawn 
from primary facts was a question of fact or of law according as 
a layman could decide it or the trained mind of a lawyer was 
required for the purpose. The question here was one of fact 
and the county court judge’s conclusion was the only proper 
one on the primary facts. 

Hopson, L.J., agreed. Appeal dismissed. 

APPEARANCES: B. W. Chedlow (Church, Adams, Tatham & Co., 
for Marshall, Liddle & Downey, Croydon); T. M. Eastham 
(Copley, Singleton & Billson). 

{Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


POSTPONEMENTS OF POSSESSION ORDER 
Air Ministry v. Harris 
Somervell, Denning and Hodson, L.J J. 
22nd October, 1951 

Appeal from Judge Archer, sitting at Chichester County Court. 

The defendant had served in the Royal Air Force as a craftsman 
for many years, and occupied with his family premises in the 
married quarteis of an R.A.F. station. Having been discharged, 
he was informed that he would have to vacate the married 
quarters in two months. He was unable to obtain other accom- 
modation and so did not vacate the premises. In January, 1951, 
the Ministry applied to the county court for possession. The 
judge made an order for possession in one month, but directed 
that no warrant should be issued without leave of the registrar. 
In due course application was made by the plaintiffs to the 
registrar to issue the warrant of possession but he refused, and 
on appeal to him the judge also refused the application. The 
Ministry now appealed, contending that, once the judge had 
properly exercised his power to postpone the execution of his 
order for possession for one month, he had no power to postpone 
it for an indefinite further period. 

SOMERVELL, L.J., said that the judge had refused to allow the 
Warrant to be issued because the defendant’s family could not 
find anywhere else to go. The Rent Restriction Acts had no 
application here, and it was on that basis that the judge had 


treated the case. In certain circumstances the court might be 
regarded as having somewhat greater power to keep the landlord 
out of possession than in earlier days when alternative accom 
modation was much more easily found ; but in his (his lordship’s 
opinion in the present case the judge was exercising a wide 
discretion and for a longer time than was admissible. The appeal 
must be allowed, the stay removed, and a warrant issued fo1 
possession in fourteen days. 

DENNING and Hopson, L.JJ., agreed. Appeal allowed 

APPEARANCES: W. Gumbel (Treasury Solicitor). ‘he defendant 
did not appear and was not represented. 


[Reported by R. C. Catpurn, Esq., Barrister-at-Law.] 
CONTRACT: CLAIM AGAINST TRAVEL AGENCY 
Stedman v. Swan’s Tours 


Singleton and Birkett, L.JJ., and Danckwerts, J. 
5th November, 1951 

Appeal from Romer, J. (sitting as an additional judge of thi 
King’s Bench Division). 

In the summer of 1949 the plaintiff made arrangements with 
the defendant travel agents that his party of six should be taken 
by air to Jersey and should there be provided with superior 
rooms with a sea view in some first-class hotel. The plaintiff 
paid the defendants £207 1s. to cover transport for the party 
to Jersey and back and a fortnight’s accommodation at a {first 
class hotel. ‘The party arrived in Jersey on 23rd July and found 
that the rooms reserved for them were very inferior and had no 
sea view. They were unable to obtain accommodation elsewhere, 
and in the result the whole holiday was completely spoilt. “The 
plaintiff brought an action against the defendants, claiming 
damages for breach of contract and fraud. tomer, J., awarded 
him £13 15s. as special damages in respect of breach of contract, 
refused to award general damages, and also dismissed the claim 
in fraud. The plaintiff appealed, claiming a larger sum in 
respect of breach of contract, and damages for fraud. It was 


contended on his behalf that Romer, J., had been wrong in law 
in holding that he could not award general damages, as distinct 
from special damages, for breach of contract; and that thi 
plaintiff was entitled to substantial general damages for appreciable 
inconvenience and discomfort, in addition to any special damages 


that might have been incurred (see Bailey v. Bullock (1950), 
94 Sox. J. 689; 66 T.L.R. (Pt. 2) 791). 

SINGLETON, L.J., said that, while he would have thought, on 
the facts, that the plaintiff’s case of fraud was made out, he did 
not think that the court should interfere with Romer, J 
contrary finding. As for the breach of contract, he was content 
to adopt the law as stated by Barry, J., in Bailey v. Bullock, 
supra. Damages could be recovered for appreciable incon 
venience and discomfort caused by breach of contract. It might 
be difficult to assess the amount to be awarded, but it was no 
more difficult than to assess the amount to be given for pain and 
suffering in a case of personal injuries. In the present case he 
would award a sum of £50, in addition to the £13 15s. already 
awarded. 

Birkett, L.J., agreed on the question of contract, but thought 
that the plaintiff’s case in fraud failed. 

DANCKWERTS, J., agreed with Singleton, L.J. 

APPEARANCES: J. Comyn (J. H. Fellowes) ; W. It. Rees-Davies 
(Beachcroft & Co.). 

, [Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


CHANCERY DIVISION 
CHARITY: SUPERVENING IMPOSSIBILITY: GENERAL 
CHARITABLE INTENT: CY-PRES 
In re Whittaker; Noble v. A.-G. 
Harman, J. 12th October, 1951 


Adjourned summons. 

By his will dated 28th November, 1912, the testator, alter 
giving other directions and providing for a number of life 
interests, directed his trustees.to apply a moiety of his residuary 
estate for the general purposes of Guy’s Hospital, Southwark 
and as to the other moiety of the residue to establish and keep 
a cottage hospital for poor persons residing in Broadstairs 
or any other part of the Isle of Thanet. The testator died in 
1914, and the last surviving life-tenant died in 1943 ; the moiety of 
the residue amounted to some £9,000. In 1950 the trustees 
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applied to the court for directions; they tendered evidence 
that the money available was insufficient to provide for the 
establishment of a cottage hospital and that there were two 
gencral hospitals in the Isle of Thanet which provided adequately 
for the needs of the residents of Broadstairs and other parts of 
the Isle of Thanet. Roxburgh, J., directed an inquiry as to 
whether it would have been practicable to carry out the testator’s 
intention in 1914 when the testator died; the master certified 
that the testator’s project was then practicable. 

HARMAN, J., said that in his judgment it was impracticable 
at the present time, and had been so since 1943, to establish a 
cottage hospital with that fund. It was argued on behalf of the 
Attorney-General that a charitable gift could never fail by reason 
of supervening impossibility between the date of the gift vesting 
in interest and the date of its vesting in possession. Counsel 
for the next of kin, on the other hand, contended that this was 
a gift subject to a condition that when it fell into possession 
it was practicable to carry out the testator’s intentions. This 
point depended on whether the gift was a gift devoted to charity 
ab initio or whether, on the true construction of the will, it 
was a conditional gift. In his (his lordship’s) judgment in 
the present case the first of these contentions prevailed. The 
testator had shown a general intent in favour of charity; he 
had given the other moiety of the residue likewise to charity. 
Where a testator left a legacy to charity and his residue elsewhere, 
it was not difficult to infer a particular charitable intention 
which if it failed would benefit the residuary legatees ; it was 
far more difficult to infer such an intention when the whole of 
the residue was devoted to charitable purposes (In re Talbot 
[1933] Ch. 895 ; In ve Good’s Will Trusts [1950] W.N. 435). The 
moiety devoted to the cottage hospital had to be applied cy-prés. 

APPEARANCES: I. Cozens-Hardy Horne (Kingsford, Dorman and 
Co., for Boys & Maughan, Margate); D. Buckley (The Treasury 
Solicitor) ; J. A. Plowman (Vizard, Oldham, Crowder & Cash). 

{Reported by Crive M. Scumitruorr, Esq., Barrister-at-Law.] 


LEGACY TO FIRST WIFE: SATISFACTION 
In re Haves; Haves v. Haves 


Harman, J. 18th October, 1951 


Adjourned summons, 

In October, 1944, the first marriage of the Lestalor was 
dissolved and he made a settlement by which he covenanted 
that he or his representatives would pay the wife £3 a week until 
she remarried or died; by the settlement he further conveyed 
certain securities into the names of the trustees, and it was 
declared that the trustees were to stand possessed of the net 
proceeds of sale of certain perpetual yearly rent-charges as 
security for the performance of the covenant. In November, 
1944, the testator remarried. By his will made after the second 
marriage he constituted a trust fund out of which he gave certain 
annuities, including one of “ three pounds a week as long as she 
remains unmarried ”’ to his first wile. The will did not appoint 
executors and there was no direction to pay debts. The 
administrators with the will annexed asked the court to 
determine whether the gift in the will was in satisfaction of the 
covenant under the settlement. 

HARMAN, J., said that the presumption of satisfaction was 
disliked by judges and rebuttable. That meant that where the 
presumption failed to achieve what the judge considered was the 
probable intention of the testator he was free to say that the 
presumption did not apply. The two payments were equally 
valuable ; the annuity to the wife given by the will was charged 
on the whole corpus of the estate, including the real estate or 
real securities in the hands of the settlement trustees which, 
subject to the covenanted payment, formed part of the residuary 
estate. The presumption arose, but it could be easily rebutted 
(see Jarman on Wills, 7th ed., p. 1136) and it was clear from Jn re 
Manners {1949} Ch. 613 that the court would not give effect to 
it unless bound to do so. Unlike that case, there was in the 
present case no direction to pay debts and, though no case had 
been cited where the presumption had been rebutted in absence 
of such a direction, the vital matter was whether the gifts were 
equally valuable. If they were, there was nothing in the will 
which rebutted the presumption. Further, it seemed probable 
that, in making his will, the testator had not intended to give 
the first wife more than he had already covenanted to pay. 
Consequently the presumption of satisfaction applied. 

APPEARANCES: I?. C. Seddon ; G. M. Maddocks ; H.C. Easton ; 
P. A. Fervis; WK. Backhouse; D. B. Mallard (W. Furness and 
Son, Manchester; A. L. Hamwee & Co., Manchester). 

{Reported by Citve M. Scumirruorr, Esq., Barrister-at-Law.] 
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RESTRAINT OF TRADE: PARTNERSHIP OF 
DOCTORS: NATIONAL HEALTH SERVICE ACT, 
Whitehill and Others v. Bradford 
29th October, 1951 


1946 


Danckwerts, J. 

Action, 

The plaintiffs and the defendant carried on the business of 
general medical practitioners at Atherstone, under a partnership 
agreement made in 1945, which provided that a retiring and 
outgoing partner should not, for twenty-one years, carry on the 
profession of medicine, surgery or any branch thereof within a 
radius of ten miles of the parish church of Atherstone. The 
plaintiffs and the defendant were entered on the medical lists 
of the Warwickshire and Leicestershire Executive Council under 
the National Health Service Act, 1946, and had about 13,000 
patients on the partnership list. In 1951 the defendant retired 
from the partnership and claimed that the restraint of trade 
clause was void as being contrary to public policy. 

DANCKWERTS, J., said that the defendant claimed that the 
clause was more extensive than the law permitted and not 
binding on him, and that, by practising within the prohibited 
area, he could take advantage of the 4,000 patients on his list 
when he retired. The clause contained a covenant in restraint 
of trade, and the burden was on the plaintiffs to show that it 
was not wider than was required for the protection of the practice. 
The bulk of the practice was within five miles of Atherston 
but there was a good number of patients between five and ten 
miles away. It had been argued on behalf of the defendant 
that a circle of five miles would have been adequate. He (the 
learned judge) had come to the conclusion that that was not a 
satisfactory argument because, if it were, the defendant might 
be entitled to set up the surgery just five miles outside 
Atherstone and draw patients among whom he had practised 
from inside the five miles area. It was difficult to set a definite 
limit in the case of a doctor’s practice, but he had come to thx 
conclusion that the limit of ten miles was not unreasonable for 
the protection of the plaintiffs’ practice. It remained to 
consider the effect of the National Health Service Act, 1946, 
under which the sale and purchase of doctors’ practices was 
forbidden. It appeared from the National Health Service 
(Amendment) Act, 1949, s. 1, that the effect of a covenant of 
this kind had been preserved. The plaintiffs were entitled to 
enforce the restraint, and an injunction would be granted in 
their favour. 

APPEARANCES: Henry Salt, K.C., and H. E. Francis (Carleton- 
Holmes & Co., for A. H. Sale & Hill, Atherstone) ; J. J. Lindner 
(Kingsford, Dorman & Co., for Restall, Round & Gloster, 
Birmingham). 

[Reported by Crive M. Scumitruorr, Esq., Barrister-at-Law.] 


KING’S BENCH DIVISION 
DIVISIONAL COURT 
TOWN AND COUNTRY PLANNING: MODEL VILLAGE 
Buckinghamshire County Council v. Callingham and Another 
Lord Goddard, C.J., Hilbery and Pilcher, JJ. 
12th October, 1951 

Case stated by Buckinghamshire justices. 

In 1928 the first respondent, the owner of certain land, began 
the construction on it of a model village on a scale of 1 inch to 
1 foot. The buildings were from 2 to 4 feet high. Some were 
of wood, but most were of stone or brick on concrete bases. The 
general layout of the village and its model railway were completed 
by August, 1929. when the public were admitted for payment 
The use of the land for the purpose for which it was still being 
used in 1951 was accordingly established in August, 1929. On 
24th September, 1929, the local urban district council passed a 
resolution for the preparation of a town-planning scheme for 
the urban district, within which the land in question lay. 
Between the end of September, 1929, and Ist April, 1933, th 
village was substantially completed and the whole development, 
with its railway, became known as the 3ekonscot Model 
Village and Railway.”’ After Ist April, 1933, the railway was 
extended and further model buildings were erected outside the 
area of the original village. From 1934 the village was operated 
by a charitable association which devoted to various charitable 
objects the profits obtained from the public by way of admission 
fees. No application for planning permission was ever made 
in respect of the land or its development. The local planning 
authority, contending that the use of the land as a public 
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exhibition and the erection of the buildings were a contravention 
of planning control within the Town and Country Planning Act, 
1947, s. 75 (a), both as to the work done between 24th September, 
1929, and Ist April, 1933, and as to the extensions carried out 
alter the latter date, served on the owner an enforcement notice 
requiring discontinuance of the use and removal of the buildings 
and works. It was conceded that nothing done before 
24th September, 1929, the date of the town-planning resolution 
atfecting the land, could be made the subject of the enforcement 
order, for it was not then done in contravention of planning 
control. There was also no question of any change of use, since 
the use of the land for its material purpose was found to have 
been established before 24th September, 1929. The owner of 
the land and another interested person complained to the justices 
by way of appeal against the enforcement order. The justices 
allowed the appeal and the county council now appealed. 

Section 4 of the Town Planning Act, 1925, provided that the 
Minister ‘‘ may by special or general order provide that where a 
resolution to prepare or adopt a town-planning scheme has been 
passed . . . the development of estates and building operations 
may be permitted to proceed pending the making and 
approval of the town-planning scheme, subject to conditions 

..’ Section 1 of the Town and Country Planning Act, 1932, 
permitted the making of a scheme “ with respect to any land, 
whether there are or are not buildings thereon, with the general 
object of controlling the development of the land . to which 
the scheme applies ” Section 10 (1) directed the Minister 
to “‘ make a general order with respect to the interim development 
of land within the areas to which resolutions to prepare or adopt 
a scheme apply,” and permitted him ‘‘ to make special orders 
with respect to the interim development of any such land in any 
particular area.’’ The general order made in obedience to that 
subsection came into force on Ist April, 1933. Section 13 (1) 
of the Act of 1932 gave power to enforce schemes. Section 12 (1) 
of the Town and Country Planning Act, 1947, provides that 
permission is required under the Act ‘‘in respect of any develop- 
ment carried out after ’’ Ist July, 1948. By s. 12 (2) “‘ develop- 
ment ’’ is defined as meaning “the carrying out of building, 
engineering or other operations . . . on land, or the 
making of any material change in the use of any buildings or 
land.” Section 75 of the Act of 1947 provides for the making 
of enforcement orders in respect of existing matters contravening 
previous planning control. By s. 75 (9), “. works 
shall be deemed to have been carried out, and uses of land to 
have been begun, in contravention of previous planning control— 
(a) where at the material time the land was subject toa resolution 
to prepare a planning scheme, if carried out or begun otherwise 
than in accordance with permission granted in that behalf 
under the interim development order ’’ made by the Minister 
on Ist April, 1933. 

Lorbd GobDARD, C.J., said that the meaning of s. 75 (9) (a), 
in particular on the true interpretation of the words “ if carried 
out or begun otherwise than in accordance with permission 
granted . under the interim development order,’’ was that 
work was to be deemed to be in contravention of previous planning 
control if carried out without planning permission, and not 
merely if carried out in a manner contravening the terms of a 
permission given. The buildings erected between 24th September, 
1929, and Ist April, 1933, like those erected after the latter date, 
were, because erected without planning permission, properly 
deemed to have been erected “in contravention of previous 
planning control’ within the meaning of the subsection. That 
left the question whether these model buildings were within the 
purview of the Act. The Act of 1932, by s. 53, defined 

buildings ’”’ as including “‘ structures and erections.”’ Having 
regard to that and to the definition in that section of the word 
‘development,’ the buildings and works in question must be 
regarded as falling within the purview of the Town and Country 
Planning Acts notwithstanding that they were models or toys, 
constructed of brick or stone on concrete bases or on wood, 
and even though they might be held not to offend against the 
spirit of the Acts—a matter solely for the Minister—for they 
must be regarded as buildings in the ordinary sense. The case 
must, accordingly, be remitted to the justices with a direction 
to determine which of the buildings and works were within the Town 
and Country Planning Acts as having been erected after September, 
1939, and to hold that the enforcement order applied to them. 

Appeal allowed. 

APPEARANCES: JW. L. Roots (Sharpe, Pritchard & Co., for the 
Clerk to the Buckinghamshire County Council) ; Harold Willis 
(Callingham, Griffith © Bate). 


{Reported by R. C. Catpurn, Esq., Barrister-at-Law. 
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FACTORIES: ACTION AGAINST SUPPLIER OF 
DANGEROUS MACHINE 


Biddle v. Truvox Engineering Co., Ltd. (Greenwood & Batley, 
Ltd., third parties) 


Finnemore, J. 16th October, 1951 


Action. 

The defendant, while working in his employers’, the defendants’, 
factory, had to use and ride on an electric stacking truck, which 
carried stores in and about the factory. While riding on the 
machine he overbalanced and, in falling, caught his hand in 
revolving spur wheels which drove a chain. He brought an 
action for damages for personal injuries against his employers, 
alleging (a) negligence at common law, (6) that the truck was a 
machine within the meaning of the Factories Act, 1937, and that 
they were in breach of ss. 14 and 17 (1). The employers instituted 
third-party proceedings against the vendors and manutacturers 
of the truck, alleging that if they (the employers) were found 
liable to the plaintiff they were entitled to a contribution from 
the third party to the extent of one-half of any liability by virtue 
of s. 17 of the Act of 1937. The third parties contended that 
s. 17 did not entitle the employers to claim a contribution as 
against them, or that they were not joint tortfeasors with the 
employers. 

Section 17 (4) of the Act of 1937 requires the encasing ol 
gear wheels such as those in question. By s. 17 (2) “’ Any person 
who sells . for use in a factory . . . any machine intended to 
be driven by mechanical power which does not comply with the 
requirements of this section shall be guilty of an offence and 
liable to a fine...” 

FINNEMORE, J., having held the employers liable under 
ss. 14 and 17 (1), said that the truck was a machine the gearing 
of which required to be encased. The employers contended 
that s. 17 (2) introduced a new element into factories legislation, 
in that for the first time a penalty was imposed on the vendor 
of a machine inadequately guarded; that consequently, by 
analogy with the principle in Groves v. Lord Wimborne |1898 
2 Q.B. 402, the vendor was not only liable to the prescribed 
penalty, but also in damages to any employee injured by the 
defectively encased machine which had been sold to the injured 
man’s employer. There appeared to be no authority covering 
the point, but, in the light of Badham v. Lambs, Ltd. {1946 
Kx.B. 45, the decision nearest in point, he concluded that s. 17 (2) 
was a penal provision only. That the owner or occupier of a 
factory was under a duty to fence adequately the machinery 
in it, and that if he failed in that duty his employees—for whom, 
after all, he was responsible—might proceed against him in a 
civil action for damages, was no ground for supporting the 
proposition that the manufacturer and vendor of a machine 
required to be fenced by the Factories Act owed an analogous 
duty to those employees. Accordingly, the,third parties here 
were not liable in damages to the plaintiff, and so not liable to 
contribute, as joint tortfeasors or otherwise, towards the damages 
awarded against the employers. Judgment for the plaintiff and 
for the third parties. 

APPEARANCES: Rk. Hopkins (W. H. Thompson); P. Quass 
(Davies, Arnold & Cooper) ; Rodger Winn (Slaughter & May). 

[Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


MILK: OFFENCE AGAINST PRICE ORDER 
Highnam v. Turier 
Lord Goddard, C.J., Hilbery and Slade, JJ. 
17th October, 1951 

Case stated by Axbridge justices. 

The respondent, an inspector of weights and measures, asked 
for and bought at the defendant’s dairy two pints of Guernsey 
milk, for which he paid sixpence a pint, the price prescribed for 
Channel Islands milk by the Milk (Control and Maximum Prices) 
(Great Britain) Order, 1947. The defendant had bought the milk 
at the price of ordinary milk from a producer who had a mixed 
herd of Guernsey and Jersey cattle. The milk bought by the 
inspector had not been adulterated, but the public analyst 
certified that it contained less than the prescribed percentage 
of butterfat. The defendant was charged with contravening s. 3 
of the Food and Drugs Act, 1938, by selling milk not of the 
quality demanded. The justices convicted him and he now 
appealed. The order defines ‘ Channel Islands milk ’”’ as being 
“milk (a) which is produced from cows of the Channel! Islands 
breeds, and (b) which shows on analysis a butterfat content of not 
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less than 4+ per cent., and (c) ” the producer of which trades in a 
certain way. 

LorbD GopbAkD, C.J., said that in his opinion a purchaser’s 
request for Guernsey or Jersey milk amounted to a request for 
Channel Islands milk. The principle of “ appeal to the cow,” 
whereby a defendant was not liable to conviction if he showed 
that the deficient milk which he had sold had not been adulterated 
but was exactly the same as that delivered by the cow and was 
therefore genuine milk, was, in his opinion, equally applicable 
whether the purchaser asked simply for milk, with the pre- 
sumption of fat content applicable to any milk, or whether he 
asked for Channel Islands milk, for which a special fat content 
was prescribed. The principle accordingly applied here, and the 
defendant was entitled to acquittal of any offence against the 
Food and Drugs Act, 1938. He was in any event entitled to 
acquittal and this was pethaps the chief point in the case, because 
his offence was that of having contravened the Order of 1947, 
an order concerned with price control which derived its statutory 
force from the Defence (General) Kegulations and not from the 
Food and Drugs Act, 1938. An information alleging contra- 
vention of that Act was not apt to charge the offence which had 
in fact been committed, and the appeal should therefore be 
allowed. 

HILBERY, J., said that he reserved his opinion, 
however, on the question whether, when a person now asked 
for Guernsey milk, he was to be taken as demanding what was 
Channel Islands milk as defined by the Order of 1947, 

SLADE, J., agreed that the appeal succeeded. Appeal allowed. 

APPEARANCES: J.C. Perks (Peacock & Goddard, for Burrough, 
Pulliblank & Horney, Wedmore) ; Vernon Gattie (Boxall & Boxall, 
for Dixon & Hindle, Wells). 


Reported by R. C. Catsurn, Lsq., Barrister-at-Law.] 


agrecing, 


RENT TRIBUNAL: TENANT’S APPLICATION FOR 
EXTENSION OF TIME 
R. v. Folkestone and Area Rent Tribunal; ex parte Sharkey 


Lord Goddard, C.]J., 


2nd November, 1951 


Hilbery and Pilcher, JJ. 


Application for an order of mandamus. 


The applicant, the weekly tenant of furnished premises, 
received notice to quit. Before expiry of the notice he referred 
his tenancy to the respondent rent tribunal. At the same time 
he also applied to the tribunal for an extension of the period 
during which notice to quit should not take effect. He pur- 
ported to make that application under s. 11 (1) of the Landlord 
and Tenant (Rent Control) Act, 1949. The tribunal determined 
the first application by reducing the rent, but refused to entertain 
the second. The tenant now applied for an order of mandamus 
to compel the tribunal to determine the second application also, 

By s. 5 of the Furnished Houses (Kent Control) Act, 1946, 
‘If, after a contract to which this Act applies has been referred 
to a tribunal by the lessee or by the local authority (either 
originally or for reconsideration), a notice to quit the premises 
to which the contract relates is served by the lessor on the lessee 
at any time before the decision of the tribunal is given or within 
three months thereafter, the notice shall not take eftect before the 
expiration of the said three months.’’ By s. 11 (1) of the 
Landlord and Tenant (Rent Control) Act, 1949, ‘‘ Where a 
contract to which the Act of 1946 applies has been referred 
to a tribunal under that Act, and the 1eference has not been 
withdrawn, the lessee may, at any time when a notice to quit 
has been served and the period at the end of which the notice 
takes effect (whether by virtue of the contract, of the Act of 
1946 or of this section) has not expired, apply to the tribunal 
for the extension of that period: Provided that an application 
shall not be made under this section where the tribunal have 
directed, under s. 5, proviso (a) of the Act of 1946, that a shorter 
period shall be substituted for the period of three months specified 
in that section as the end of the period before the end of which a 
notice to quit shall not have effect.”” By s. 11 (5) of the Act of 
1949, “‘ This section shall be construed as one with the Act of 
1946, and references in this section to that Act shall be con- 
strued as references to that Act as extended by s. 7 of this Act.” 
(Cur. adv. vult.) 

Lorp Gopparp, C.J., said that, having regard, in particular, 
to the express provision in s. 11 (5) of the Act of 1949 for the 
reading of that section as one with the Act of 1946, the true 
construction of s. 11 (1) was that it gave rent tribunals power to 
extend the period of three months referred to in s. 5 of the Act 
of 1946. Accordingly, the extending power given by s. 11 (1) 
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of the Act of 1949, like the power given by s. 5 of that of 1946, 
could only be exercised where the landlord had served notice to 
quit after the tenant had referred his tenancy to the rent tribunal. 
The tribunal thus had no power to grant the tenant the extension 
of time which he sought, for he had referred his tenancy after 
and not before receiving notice to quit. The power of giving 
security of tenure was only vested in the tribunal by s. 5 of the 
Act of 1946 where the tenant was given notice to quit after 
he had referred his tenancy, and s. 11 (1) of the Act of 1949 
was not intended to give the tribunal any new power but only 
to extend the existing power under s. 5 of the Act of 1946. 

Hitpery, J., said that in his opinion the whole wording of 
s. 11 (1) indicated that the section was not intended to create a 
new power, but only to extend the power which a tribunal would 
have had if they could have acted under s. 5 of the Act of 1946 - 
for, not only did the opening words of the subsection suggest 
that what was thereafter provided only operated after reference 
of a tenancy, but the new right given to the tenant by the sub 
section concerned the situation which could only exist by virtue 
of s. 5 of the Act of 1946 and that section was 
continuing to be of full force and effect. 

PiLCHER, J., said there was, in his opinion, much force in the 
argument that s. 11 (1) was intended not only to extend the 
automatic security of tenure conferred by s. 5 of the Act of 1940 
on tenants receiving notice to quit after they had referred their 
tenancies to a tribunal, but also to extend security of tenure to 
tenants who referred their tenancies after receiving notice to 
quit but before that notice expired. His doubts were reinforced 
by consideration of Francis Jackson Developments, Ltd. v. Hall 
1951\ 2 K.B. 488, ante p. 406; but, s. 11 (1) being in his view 
ambiguous, he would not, in view of the clear opinions expressed 


because 


by his brethren, differ from their judgments. Application 
refused. 
APPEARANCES: Douglas Lowe (Jaques & Co., for Malcolm 


Margate); J. P. Ashworth (Solicitor, Ministry of 


Borg & Borg, 
Health). 
{Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 
POSTAL SERVICE OF WRIT ON LIMITED COMPANY 
T. O. Supplies (London), Ltd. v. Jerry Creighton, Ltd. 
Devlin, J. 


Appeal from Master Burnand. 


sth November, 1951 


On 27th July, 1951, the plaintiffs through their solicitors issued 
a writ claiming from the defendants some 433, the price of goods 
alleged to have been delivered by the plaintitis to the defendants 
at their request. No letter before action preceded the service 
of the writ, and the plaintiff company decided to avail themselves 
of the procedure afforded by s. 437 (1) of the Companies Act, 
1948, whereby ‘‘ A document may be served on a company by 
leaving it at or sending it by post to the registered office of the 
company.” The writ, which was specially indorsed, was 
accordingly sent by registered post to the defendant company’s 
registered office. The letter had been redirected to their City 
office and received by a saleswoman during a staff holiday. She 
refused to accept the letter as she thought that the contents of a 
registered letter would probably be too important for her to 
attend to. On 15th August, 1951, the plaintiffs, in the absenc« 
of an appearance by the defendant company, signed judgment in 
default of appearance and issued execution. On 22nd August 
they received through the dead letter office the registered letter 
which they had sent, and thus became aware for the first time 
that it had never reached the defendant company. Execution 
was allowed to proceed, however, and on 27th August the sheriff's 
officer entered the defendant company’s premises and it was then 
that the latter learned for the first time of the events which had 
happened. The master ordered that the judgment and the 
execution should be set aside on the ground that the service ol 
the writ was irregular. The order also gave the defendants 
liberty to defend the action and directed that the action should 
be transferred to a county court for trial. The plaintiffs appealed. 

Devin, J., said that he had been told that the master’s order 
was in accordance with the practice adopted since 1883 that 
service by registered post in such circumstances was_ bad. 
Although there was no authority on the point, the decision of 
such an experienced master given in accordance with settled 
practice must be carefully considered and receive great weight. 
In the end, however, the matter must be determined on the 
construction of the relevant statutes. Section 437 of the Act of 
1948 did not limit the word “ post’ by stating that it meant 
registered or ordinary prepaid post. It appeared to him that 
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the word “ post ’’ in its ordinary and natural meaning was wide 
enough to cover both registered and ordinary post, and he did 
not think that it was possible to limit it to the one or the other. 
There might or might not be desirable reasons for doing so, but it 
was not the function of courts to decide what was convenient in 
uch matters, but to interpret statutes. It was clear from the 
words which the Legislature had repeatedly used in earlier Acts 
that “ post” in the Act of 1948 referred to post in the ordinary 
ense of the term and was not limited either to registered or 
ordinary prepaid post. The plaintiffs were accordingly right in 
eir contention. Appeal allowed in part, but judgment set aside 
n terms, on the ground that the defendants’ affidavit disclosed 
a possible defence to the action. 
APPEARANCES: L. Pearl (S. C. Field); Neville Faulks (J. N. 
Vabarvo & Sons). 
{Reported by R. C. CaLsurn, Esq., Barrister-at-Law.] 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 


IRREGULAR STEAMING LIGHT ON NAVAL VESSEL: 
* ACTUAL FAULT OR PRIVITY ” OF ADMIRALTY 
The *“ Truculent”’ 

Willmer, J. (and Assessors). 22nd October, 1951 

Action. 

H.M. Submarine ‘‘ Truculent’’ was sunk, with great loss of 
ife, after a collision with the Swedish steamship “ Divina.’’ 
rhe question of liability between the Admiralty and the owners 
of the “ Divina ’’ had already been settled by agreement on the 
basis that both vessels were to blame, the “ Truculent’’ to the 
extent of 75 per cent. and the “ Divina ’’ to the extent of 25 per 

nt. A number of actions had been instituted against the 
\dmiralty on behalf of the personal representatives and depen- 
dants of the men who had lost their lives. By this action the 
\dmiralty sought to limit their liability to £6,246, based on 
‘15 a ton of the tonnage of the ‘‘ Truculent,’’ under s. 503 (1) 
of the Merchant Shipping Act, 1894, which was applied to His 
Majesty’s ships by the Crown Proceedings Act, 1947. (Cur. adv. 

tlt.) 

WILLMER, J., said that the steaming light of H.M.S. 

Truculent’ constituted a breach of art. 2 (a) of the collision 

gulations which were applied by the King’s Regulations and 
\dmiralty Instructions to His Majesty’s ships, and constituted 
a breach of duty, in the absence of the publication of any notice 
explaining the position of the lights, owed by such ships to 


SURVEY OF 


HOUSE OF LORDS 
PROGRESS OF BILLS 
Read First Time :— 
Income Tax Bill [H.L.] 6th November. 
To consolidate certain of the enactments relating to income 
tax, including certain enactments relating also to other taxes. 


HOUSE OF COMMONS 
PROGRESS OF BILLS 
Read First Time : 
Expiring Laws Continuance Bill [H.C.] [8th November. 
lo continue certain expiring laws. 


STATUTORY INSTRUMENTS 

Aberdeen Huntly Fochabers Trunk Road (lFochabers 
Extension) Order, 1951. (S.I. 1951 No. 1897.) 

Cambridgeshire United Districts (Medical Officer of Health) 
Order, 1951. (S.1. 1951 No. 1908.) 

Draft Cotton Industry Development Council 
Order, 1951. 

County of Buckingham (Electoral Divisions) Order, 1951. 
S.1. 1951 No. 1906.) 


(Amendment) 
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other mariners. The lights carried by the “* Truculent ’’ were not 
only liable to mislead, but did in fact mislead those in charge of 
the “‘ Divina.’”’ The question which remained, as to whether the 
fault of the ‘‘ Truculent ”’ in exhibiting lights found to be mis 
leading was a fault on the part of any person or persons whos« 
fault or privity would defeat the Admiralty’s claim on behalf ot 


] 


His Majesty for limitation of liability, presented more difficulty 


Section 503 of the Act of 1894 should be read in the light of s. 5 (1 
of the Act of 1947, as providing that His Majesty might limit h 
liability where the loss took place without His Majesty’s actual 
fault or privity. The Admiralty therefore had to satisfy the court 


that the loss had occurred without their actual fault or privity. 
The constitution and functions of the Admiralty were analogous 
to those of a board of directors of a limited company, the question 
of fault or privity in relation to which had been exhaustiv 


considered by the House of Lords in Lennard’s Carrving Co., Ltd 
Ws Asiatic Petrole im Co., Lid. 1915] A.C. 705, where it was held 
that a company had not discharged the burden of proving that 
the loss occurred without their actual fault or privity where the 
unseaworthiness of a ship should have been known to then 
managing director. It seemed to him that the present case should 


be determined by applying the principles of that case. The 
“Truculent ’’ was allowed, in common with other submarin 

to navigate on the surface by night equipped with a steaming 
light, which, to the knowledge of the responsible member of thi 


Board of Admiralty, if not to the actual knowledge of the board 
as a whole, did not comply with reg. 2 (a), and was liable to 
mislead other vessels. The tault in relation to the lights exhibited 
by the “‘ Truculent”’ was one of which the responsible member of the 
Board of Admiralty was aware, or must be deemed to have been 
aware, i.e., one to which he was privy. That privity was not merely 
that of a servant or agent for whom the Admiralty were liabl 


upon the footing vespondeat supertoy but somebody fot 
whom they were liable because his action was the very action 
of the Admiralty themselves. He was therefore not satisfied 
that the loss and damage in question occurred without the actual 
fault or privity of the Admiralty, and the claim on behalf of His 
Majesty for limitation of liability failed and must be dismissed. 


APPEARANCES: J. V. Naisby, IK.C., and W. Porges (Treasury 
Solicitor) ; H. E.G. Browning (Hill, Dickinson & Co.) (° Divina ”’’); 
D. A. Scott Cairns, K.C., S. Knox Cunningham, P. Bucknill, 
D. Hone and A. L. J. Lincoln (Rowley, Ashworth & Co., Pattinson 
and Brewer, Haslewood, Hare & Co., for Basset Boucher, 
Gillingham, Kent, and for Sutton, Cheshive © Thompson, 
Newcastle-upon-Tyne). 


1 


Reported by R. C. CatBurn, Esa., Barrister-at-Law.]} 


THE WEEK 


Distribution of German Enemy Property (No. 2) Ord 1951. 
(S.I. 1951 No. 1899.) 
As to this order, see p. 732, post. 

Hair, Bass and Fibre Wages Council (Great Britain) Wages 
Regulation Order, 1951. (S.1. 1951 No. 1889. 

King’s Lynn—Sleaford— Newark Trunk Road (Boston oad, 
Sleaford, Diversion) Order, 1951. (S.I. 1951 No. 1885.)° 

Minister of Local Government and Pianning (Chan [ Style 
ind Title) Order, 1951. (S.I. 1951 No. 1900.) 


Perth—-Aberdeen——Inverness ‘Trunk Road (lochabers By-VPass) 
Order, 1951. (S.1. 1951 No. 1896.) 

Poultry Carcases (Importation) (Amendment No. 2) Order, 1951. 
(S.I. 1951 No. 1886.) 

Stopping up of Highways (Cumberland) (No. 2) Order, 1951. 
(S.I. 1951 No. 1898.) 

Stopping up of Highways (Gloucester) (No. 6) Order, 1951. 


(S.I. 1951 No. 1883.) 
Stopping up of Highways (Leed No. 1 Orde 1951. 
(S.I. 1951 No. 1895. 
Stopping up of Highways 
(S.1. 1951 No. 1884. 
Stopping up of Highways (Wiltshire) (No. 10) Order, 1951. 
(S.1. 1951 No. 1901. 


(Norwich) No. 1) 





Mr. P. W. F. Labrum, solicitor, of Leamington Spa, left 
£45,625 (£40,901 net). 


Wild Birds’ Protection City of Exeter) Ord 195 
S.I. 1951 No. 1902.) 
Mr. John Harrop White, solicitor, of Mansfield, left £31,527 


(£31,432 net). 
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NOTES AND NEWS 


Honours and Appointments 
The King has appointed Lt.-Col. Sir CHARLES W. BENNETT, 
3t., T.D., to be a member of the Royal Commission on Marriage 


and Divorce in place of Mr. Daniel Hopkin (deceased). 


Personal Notes 
Mr. Selwyn Lloyd, K.C., M.P., has resigned as Recorder of 
Wigan because of his appointment as Minister of State, Foreign 
Office. 


Miscellaneous 
DARTMOOR NATIONAL PARK 


The Ministry of Housing and Local Government announce 
that the designation order for the Dartmoor National Park, 
made by the National Parks Commission on 15th August, has 
been confirmed without modification. The confirming order 
has been sent to the National Parks Commission, who will deposit 
copies of the order and map in the offices of the local authorities 
affected as soon as possible. The Commission will then publish 
formal notice in local and national papers and in the London 
Gazette 


DISTRIBUTION OF GERMAN ENEMY 
PROPERTY ACT 

The Distribution of German Enemy Property (No. 2) Order, 
1951 (S.1. 1951 No. 1899), which provides for the distribution 
of the proceeds of German enemy property to persons establishing 
claims in respect of ‘‘ German enemy debts,”’ will come into force 
on Ist February, 1952 The order provides for the making, 
determination and payment of claims and lays down a scheme 
of distribution which differentiates between various classes of 
claims It also excludes certain claims from the 
distribution. In particular, the order provides that claims in 
of debts which on 30th September, 1951, were vot owed 
to British persons cannot be entertained. Claims must be made 
within three months of Ist February, 1952. The Administrator 
of German Enemy Property points out that he will be unable 
to receive claims unless they are made on the appropriate forms, 
‘at present being printed, but which will not be available 
before the New Year \ further announcement will be made 
when the forms are available In the meantime, any necessary 
inquiries about the order should be sent to the Administration 
of Enemy Property Department, Lacon House, Theobalds Road, 
London, W.C.1 

In the light of representations which have been made, the 
Board of Trade announce that an Order in Council will be made 
ssible to amend the date given in art. 2 (1) (f) of 

for the purposes of the 
1951, for 30th September, 
Administrator 
1951, 
been 


classes of 


respec t 


which at 


as soon as p 
the above order as the ‘ 
order by substituting 7th 
1951. Provisions will also be 
to accept claims from persons 
purchase obligations and who 
debarred from making claims. The Board of Trade have 
undertaken to consider further representations made as_ to 
difficulties of proof of ownership of the non-Reich bonds referred 
to in para. 34 of the Report of the Advisory Committee on the 
Distribution of German Enemy Property 


relevant time 
November, 
made to enable the 

who since 7th November, 
would otherwise have 


In our report of D’Alessio and Another v. Enfield Urban District 
Council, ante, p. 670, the “ appearances ”’ for the respondent 
council should read: fF. A. Stockdale (T. D. Jones & Co., for 
Cynil E. C. R. Platten, Clerk of the Council) 


OBITUARY 


Mr. A. J. WELLS 
Mr. Alfred Jacob Wells, solicitor, of Finchley, London, 
died on 7th November. He was admitted in 1918. 
Mr. T. L. WITTY 
Mr. Thomas Liggins Witty, solicitor, of Hull, died recently. 
He was admitted in 1929. 


SOCIETIES 


At the October Court Meeting of the WoRSHIPFUL COMPANY 
OF SOLICITORS OF THE City OF Lonpon Mr. J. W. G. Crocker 
and Mr. B. J. Sims were admitted to the Freedom, and Mr. C. H. 
Higgins was admitted to the Livery of the company. Mr. V. M 
Fox was bound apprentice to Mr. R. N. Carvalho and 
Mr. C. H. Davidson was bound apprentice to Mr. F. I. Carter, 
for four years. The Court Meeting was followed by a 
which members of the Livery were entertained by the 
Master (Mr. H. W. Morris, C.C. (Deputy)) was in 


each 
dinner at 
Court The 
the chair 


The annual general meeting of the SoOLIcITORS BENEVOLENT 
ASSOCIATION was held on 11th October, 1951, at 60 Carey Street 
The chairman, Mr. Gerald Russell, presided. The annual report 
and accounts for the year ended the 30th June, 1951, which had 
been circulated, were received and adopted. The chairman, in 
addressing the meeting, thanked the President of The Law Society 
for his attendance that day and for his personal appeal for more 
subscribers. These were urgently needed in view of the heavy 
demands being made on the association’s funds. The accounts 
showed that grants and annuities to 341 beneficiaries were just on 
£35,000. If legacies to the were discounted the 
income for the year had been overspent by 411,600. The total 
membership of the association was still less than half the number 
of practising solicitors in spite of the fact that the minimum 
annual subscription of £1 1s. had not yet been increased and that 
over 400 solicitors joined during the year. Subscribers already 
paying under deeds of covenant had added a sum of £1,300 to the 
association’s funds during 1951 without extra cost to them- 
selves, and he appealed to all subscribers to pay their subscriptions 
in this manner 

In conclusion the chairman thanked the secretary and the 
secretary and the members of the staff at Clifford’s Inn 


association 


assistant 
for the help given to the association 

The board of directors were re-clected and were thanked for 
their services during the past year by the President of The Law 
society 

Messrs. Ernest Goddard and John Venning, honorary auditors, 
and the auditors, Messrs. Edward Moore & Sons, were re-appointed 
for the ensuing vear 

\ vote of thanks to the chairman for presiding at the meeting 
for much valuable time given by him during the past year 
d by Mr. Gerald Addison 


and 
Was MoV 


announces that the annual dinner 
Applications for tickets must 


The Unit! LAW SOCIETY 
will be held on 17th December 
be made by 10th December. 

Che following debates are announced : Monday, 3rd December, 
1951 That in the opinion of this House a narrow mind is a 
desirable possession ’’; Monday, 10th December, 1951: ‘* That 
in the opinion of this House lawyers should be allowed to 
advertis Monday, 14th January, 1952: ‘ That this House 
expresses regret at the autocratic methods and tendencies of 

departments ”’ Monday, 21st January, 1952: 
he opinion of this House traditions are detrimental 

Monday, 28th January, 1952: ‘‘ That this House 
lictum of Mr. Bumble that ‘the law is a ass— 


Governme 
That 

to progr 

approves th 

a idiot ’. 
Th results of 

8th October, 1951 


recent debates have been as _ follows: 
‘‘ That man is no longer master of his destiny ”’ 
22nd October, 1951: hat the Festival of 


lost by one vote ; 29th October, 


lost by seven votes ; 
Britain has been a great success ”’ 
1951 ‘That evidence of character should never be admissible 
in crit trials ’’—carried by the chairman’s casting vote ; 
5th November, 1951: ‘‘ That voting at Parliamentary elections 
should be compulsory ”’ 


ninal 


lost by five votes 
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